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INTERLOCUTORY RULING

|Reinsiatement of Adtion|

1. On7May 2018 the Plaintff"s Counsel had filed o summons seeking order that
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d.  THAT leave be granted to the Plaintiff 1o file its application fo sef
wside the Ovders of the Master made on 23 Augnst 2007 siriking
et the Plaimifls Weit of Summons filed on 20™ April 20011,

b THAT the Plaintiff he granted extension af time of further 21 deauy
to file an serve its application to the 4" and 5% D fendearts;

e THAT cost of this application fo b coxty in the cause,
d.  ANY further orders that this Homourahle Court ety deam frist.

2. Acording to the Plaintifl; hé and his counsel when they appeared an 25 May 2017 were
given g-date for 20 July 2017, However unknown to them the date of 20 July 2017 was
crossed off the minute and substituted with a date of 10 August 2017,

Neither the Plaintiff nor his counsels were informed of the date of [0 August 2017 and
subsequent filed search confirms no Notice was issued to the Plaintiff

When the matter was called on 10 August 2017, Muster Sharma (as he was then) in
absence of the Plaintiff and First, Second and Third Defendant delivered the ruling and
adjourned the matter to 23 August 2017, '

The Plamtiff was granted leave to lile and serve amended Writ of Summon and Staternent
of Claim within seven (7) davs thereafter on or hefare T August 2017 at dpm;

Thé Fourth and Fifth Defendant weére at libérty to file and serve their defence in 14 davs
thereafter on or before 31 August 2017 at 4pm:

The Plaintifl was ordered to pay sum of $1.500 cosis i Fourth and Fifth Defendant.

Unless: Order was invoked and was 1o be activated upon the non-compliance of cout's
orders of 10 August 2017 as enumerated &t paragraphs 25 1o 28 inclusive aceordingly,

The matter was called on 23 August 2017 with fib notice sérved oft the Plaintiff. Again in
absence of the Plaintiff, First, Second and Third Defenidant, the then Master made
following orders;

@) Peruse court file pluy Ruling of 10 Aviguxt 2017,

b Record clearly sets out the orders and are very specific,
)  Plainiff failed to take hecessary action and has not Siled and

served amended Wit of Summons and indemmity cost af
81500,
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d)  "Unless orders” was imposed and now will be activated.
Strike out the Plaintiff™s Writ of Summaon forthwith,

e) - Files vlosed with arders imposed,

The orders of 10 August 2007 -and 27 August 2017 were made in the Plaintiff’s and his
solicitor’s absence.

His solicitors were not served with the orders of 10 August 2017 and only became aware

of the orders when they weri later served with orders of 23 August 2017 and 10 August
2017 on (4 September 2017.

A file search confirmed that rio NOAH was served on the Plaintifl or his Solicitors
Neither were they served with copy ruling of 10 August 2017,

The unless order so imposed i his and his solicttor's absence are in breach of principles of
natural justice.

On 14 September 2017, his solicitors filed a summons 1o'set aside Master's orders to strike
out the Writ of Summeon. Said application was made under Creder 13 rule 10,

The. registry had informed them that the application was to be called before a Judge and
not the Master of High Court.

Whien the matter was called before Mutunavagam J, Hig Lordship after hearing the partics
found that “the application to set aside must by mide before the Master, the Application
hefore him is misconcetved”. The said application was declined.

Hence the Plaintiff, is now seeking leaye of the court to file this applicstion to s¢t aside the
orders of the Master dated 23 August 2017.

The Plaintiff claims to have re-as;_nrm]:d-_a chances of success in this matter and if granted
leave he will proceed with the matter with reasonable expedience.

There are serious istues 1o be tried hence the matter should he be reinstited and heard
before a competent Court.

He has lost his wife and his children their mother, due to the accident and @ the matter 15
not remnstated he will be deprived of Tis rights to seek justice from the Defendants:

3. The Fourth and Fifth Defendants who oppose the application states as follows.

The application by the Plaintiff 13 musconceived, irregular, incurable, an abusg of the.
court’s process and ought to be dismissed,

| Puge
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There was an-application filed by the Fourth and Fifth Defendam for striking out of the
claim under Order 18 rule 18 of the High Court Bules on the following grounds:
@) Thar thes Plaintifi’s action be struck owr against the
Feourth and Fifth Defendant on the grovndy that;

i It disclasey mo canse of action,
A I by woandalows, frivolowus;
i, It iy eitherwise an abuse of process af the
Lot

B} The service of the Weir purporting to be an entity
known as ' Flaneer Concrete™ be sef gside as being
irregular as there is no company kitevwn as such;

¢} dn the alternative, the Plaintiffs action be dismissed o
the trial of preliminary tssie that the Plaintiff’s acrion
i drregular and  unmaintaingble on the ey
provided fn (h) above against the Fourth and Fifth
Dhsfenidiant.

The mitter was 1l called on 28 August but on 23 August 2016 th fix a hearing date. On
15 May 2007 matter was adjourned for ruling on notice,

The Master called the matter on 16 May 2017 1o obiain clarification on whether the. said
solicitor’s position 15 that the mater should not be siruek out it the error can bhe cured by

awarding cost, There was no appearance by parties hence the matter was adjourned 1023
May 2017,

Since there was no appearance by Maintiff, Firsi, Second and Third Defendant court issued
a NOAH for the matter to be called on 25 May 2017.

Thereafter the matter was adjourned w 20 July 201 Tfor ruling,

On 20 July 2017, the Fourth and Fifth Defendant were informed that ruling will be on
notice.

On % August 2017, the :::iliciiurs fior Fourth and Fifth Defendant were informed by a couft
~clerk thiat the ruling will be delivered on 10 August 2017,

The matter was.also listed in the cause lise for mierition on 23 August 2017,

4. The said application is made under Order 14 rule 1 and Order 59 rale 8,9, 10 11 @nd 12
of the High Court Rulés and inheresit Jurisdiction of the Court.

3. The Fourth and Fifih Defendant’s Solicitors subimit thiay Order 14 does not apply in the
present case.
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6. Order 14 rule 11 reads;

"ty judgment given against a party who does not appear at the hearing
af an application inder rule 1 or ride 3 may be set aside or vavied by the
courton such terms ay it thinks just”.

Order 14 of the High Court Rules deals with application for summary judgment. Rule |
vutlines when and how Plaintiff is allowed to apply 1o court for a summary judgment.
Whilst rule 5 outlines circumstances when dand how a party can apply for summary
judgment on @ eounter claim.

7. The orders made on 23 March 2017 was not 4 judgment entered on & summary judgement
application,

Hence | agrée with the Plaintiff that Order 14 rule 11 has no relevance to the application
b the Plamtiff.

The application fails on that ground.

B.  Order 59 rule 8,9, 10, 11 talks about Appeal from Master's degision and extension of time
tor appeal.

9,  Henece the application shall also fail under said Order and rules, as order 59 rule § is clear
that an appeal shall lie of & final order or judgmem of Master 1o a single Judge of High
Court and in case of inferlocutory order or judgment leave is required to be obtained from
judge of High Court.

10. The striking out orders of 23 August 2017 is based on unless ordérs which is an
interloeutory order,

11. Mutunayagam 1. on 20 March 2018 on the Plaintifi™s application to a Judge to set agide the
order had stated at paragraph’s 10 that:
“10.  This authority lavy down that the remedy avatlable to.a party wpon
siriking owr of ity action i an dppeal The exemprions are
comtained iferalia in Crder 13, rule 11
1. The Plaintiff makey this application under Cirder 13 vale 11,
12 Order 13, rule 10 titled “'setting aside judgement reads,
“ Wirhout prefudice fo rule 8 (3)and (4), the court
may, on such termy as it thinks fust, set astde or
vary any judgment entered in pursuance of this
arder.
13 I my view the applicatton to set aside must be"made bifore
the Master. The application before me iy misconceived ™

5| Pags
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EL.  Since the Plaintiff had previously apphied under Ordér 13 rule 10, her application before
the Judge was dismissed as application under Order 13 rule 1] are to-'be made before the
Court who has entered judement under Order 13,

13.  The Plainni(Fs application. since the said application under Osdér 13 rule 11 was irregutar,
misconecived.

M. As submitted by Fourth and Fifih Defendant. the Plaintiff should have sought leave to
appeal the order under Order 59 rule &,

Though Plaintiff has made application pursuant Ordér 59 rule &, this court does not have
powers 1o deal with the same

15.  Heneethie application shall fail under Order 59 rule 8.

16,  The Plaintiff has also invoked the court’s inherent jurisdiction.

17, Count Record of what transpired from 25 May 2017 when the solicitoré o the Plaintiff,
Ms, Fa. Mg, Tauke; for Second and Third Defendants and Ms. Leweni for Fourth and Fifth
Defendants were heard on the Fourth and Fifih Delendants application for striking out, is
as follows:

Court gn 25 May 2017 after hearing the Solicitors made following
orders,
“for Ruling on' cost addressed in xubmission and Ceder 18
rule I8 application by Fowrth and F ifth Defendant on notice-
andior 20 fuly 2017

There is no court record for 20 July 2017,

The next record is for 10 August 2017 when Ruling was delivered by My
Predecessor with following orders:
A Thar the: Plaintifi is heveh v granted leave to file amd
verve an Amended Writ of Summons amid the Statemen
af Clatm within 7 dayy timeframe oo hefore the |7
August 2007wt 4pm;

i, That the Fourth and Fifth Defendants are at Jiberty 1o
Sile and serve their Defencas 14 days thereafier on or
before 31 Awsust 2017 at 4,

i That the Plaintiff is hevehy prdered 1o My @ sim of
$1.300 indemnity costs 1o the Fourth and Fifeh
Defendanty within 7 days timeframe:



Suva [High Court Civil File HBC 118 of 2011
R

i, “Unless Cirder” is imvoked and will be activated wpon
the nom-compliance of Court's order of 10 August 2017
as enumerated at paragraphy 22— 28 inclusive
aceordingly,

% {hreders accordingly.

On 23 August 2017 only Ms Leweni appeared for the Fourth and Fifth
Petendsits.

18. 1 have perused the file and do not find any notice which was served on the Solicitors for
the parties.

Records are not clear how the Fourth and Fifth Defendants’ Solicitors weére notified and
thus appeared incourt.

Since the matter was not called on 20 July 2017, it was prudent to ensure all parties were
notified of the ruling date of 10 August 2017 to ensure they appear in court,

With nis proper records on file, I find that justice would not be served if the matier is-not
reinstated and the Plaimiff is allowed to abide by the orders of 10 August 2017.

19.  Accordingly the order of 23 August 2017 is vacated with the matier being reinstated back
to the catise list,

20, Via.an order of 03 December 2018, the Plamtff had filed an amended Writ of Summons
and Statement of Claim. This was to amend the First Defendant Shalen Prakash who 1s
now deceased to substitute the Executor or Administrator of the Bstate as a Panty o place
of Shalen Prakash.

21. However | take note that the capacity upon which Maya Wati wife of the deceased 13
named a8 a party has not been properly outlined neither is the statement of claim amended
to that effect.

22, Accordingly the Plamtiff is orders to file # second amended Writ of Summon and
Statement of Claim 1o show amendments done o the writ of summons and statement of
claim concerning the Fifth Defendant as per order of 10 August 2017 and the capacity with
which Maya Wati is named as a party to the proceedings. The pleading 15 to be filed in 07
days that is on or before 05 August 2019 and thereatfter effect service on all parties.

23. The Plaintiff is also ordered to pay cost so ordered in the Ruling of My Predecessor in 7
days. [$1,500 to Fourth and Fifth Defendant].

24.  [f the Writ of Summons and Statement of Claim not filed and the said cost not paid in the
07 days Jon or before 05 August 2019] the claim shall stand struck out.

?l:II|EE
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25.  On the current application for reinstatement cost is ordered to be in cause.

Vandharfa Lal [Ms}

Acting Master
At Sava,




