IN THE HIGH COURT OF FIJI AT SUVA

CASE NO: HAC. 56 of 2019
[CRIMINAL JURISDICTION]

STATE
v
IN (JUVENILE)

Counsel : Ms. 5. Navia for State
Ms; L. David for Accused

Date of Sentence 12: June HHY

[The names of the complainant and the juvenile offender are suppressed. Accordingly,
the complamant will be referred to as “LT" and the offender as *TN". No newspaper
report or radio broadeast of the proceedings shall reveal the name, address or school, or

mclude any particulars caloulated 1o lead to the identification of the said complainant or
the offender.]

PUNISHMENT

L IN, you stand convicted for the following offence;

Slatement of Cffence
RAPE: contrary to-section 207 (1) and (2) (b) and (3) of the Crimes Act
2009,

Particulars of Offence

IN between the 1* day of November 2018 and the 30" day of
November 2018 at Sigatoka in the Western Division penetrated the
vagina of LT, a child under the age of 13 vears with his finger.



2. You were convicted based on veur plea of guilty and the summary of facts you
admitted in court. According to the summary of facts vou have admitted, the
rélevant facts are as (ollows;

1. “The offender i tlas matter ts IN (heremmafler referred to as [N "the

offender”) {(DOB 27A0M01), a 17 year old student of Toge Village,
Nagalemare, Sigidoka in the Western Division,

2, 'ﬂlr_ Victim s tus matter-is L. T, (heremafter referred fo o "LT") (DOB
15/06/13), a 5 year old student also Toga Village, Nagalimare, Sigatoka m the
Western Division.

3. Between the T4 and the 30% day of November, 2018, LT was stmpng at her
auni’s home m Toga millage, Sigatoka as ste was attending Kondergarton

4. Choone:of the meghts in November 2018, LT went to her frend's house- to
collect her shppers. LT was wearing o shorts ahad & t-shard,

5. Whilst LT was going fo her friend's howse on Hw above said night, the
affenaer, wpon seeing LT, had called out to and fued Bren approached LT after
wiich he took her fowards the vitlage hall by holding LTs left hand, LT had
refuesed to go with the offender, however; the offender forced LT f go inth him
by pulling her hang,

8. The affender pulled LT tnside the village hall where he forcefilly prelled down
LTs shorts and panty and thew lay her down on the floor.

7. Wihilst LT lay on the floor the offender then forcefully mserted bwo of Ins
Jingers anio LT vaging cansing LT ko feel the pam and she slarted focry.

8 LT tried ko shout however, the offender told fer nob to shout or tell anyone
abomid bt e fad just done fo her.

9. LT trigd to free herself and pull up her shorts up but the offender pulled her
stiorts down agam. LT managed to free hevself and twn she ran out of the
village tall aile pulling up her shorts wiwre she was chased by e offender.

18, LT ran back to lier aunt’s home calling out “Nene” (meamg poon) and wpon
reaclng her aunt's place she found her aunt af home. LT turned and saze the
afferder turming arownd and going away,

1. LT lnter informed her grandmother aboul the offender inserting s tuo
Sfingers trio her vagie.

12, LT was medically examied on 28% December 2018 wlere Hie  medical
findings showed that her lngmen was intact (attacked: medical Report of LT),



13 The offender was arvested on 07 Mareh 2018 and mitermened under coefion
on 08 March 2019, in the presence of his mother. The offender coopernted wnth
inestigabions i valuntardy dednitted that semetime in November 218,
when LT was in Kindergarlen, he had laken her to the village hall where he
had prelled down her pants and panty and bad ten mserted 02 of lus fingers
wnto LT's vagina (Q&A 03-23) The offerder admitted thet LT fud fold Jam
st felt parta ke he dead mserted Ins fngers mio her vagnas and that -t o
been anside the vllage hall wath LT for about 04 Fo 05 mumates (Q5A 24-25)
(attachid: Records of hndervew of [N, typed o English and hamdnmben -
Toneker ).

14 The offender was charged with 01 count of rape contrary to section 207(1) and
(2)b) andd (3) of bhe Cromes Act 2009, The offender has pil prios.”

The maximum sentence for the offence of rape under section 207(1) of the
Crimes Act is imprisonment for life and the sentencing Eariff for rape of a child
5 a term of imprisonment between 11 to 20 vears (See Aitcheson v State [[2018]
FISC 29: CAVDD12. 2018 (2 November 2018)) However, given the provisions of
section 30(3) of the Juveniles Act, the maximum lerm of imprisonment that could

be imposed on you is 02 years.

The Prosecutor has taken steps to lile extensive wriltten submissions to assist
this court to: determine your punishment. In the sawd submissions, the
prosecutor has provided statistics released by the Dffice of the Director of
Public Prosecutions under ‘the heading "ODPP Rape and Sexual Offences
Statistics’, These statistics cover the period from May 2015 o 20158 The
prosecutor submitted that over the recent years the number of child rape
victims has increased. However, the prosecutor also intormed the court when

inguired that the said statistics are based on the complaints receivid.

In the case of Kumar v State [2018] FI5C 30; CAVO072018 (2 November 2018)
Keith | said thus;
|38 The mmpetus for chapge, Child sexinl abuse 35 sord fo be on the increase in
Fiji, The Office of the Director of Public Proseculions began reéleasing statishics

on. crimes of @ sexnal nature it May 2015, Those stalistics shoiw that 138
imdictments were filed an the High Court between May and December 2015 for



B,

offerices of @ sexual pature, The mchios in 87 of Hhose cases were chaldren dand
jupentles. Those numbers had meveased o 228 maictments i 2006, m winch
150 were children and juveniles, and fo 444 indichmends i 2017, a0 whech 130
were children and juveniles. The statistics for Janary fo September 2008 show a
similar trend. 185 mdictments were: filed m the High Cowrl during those 3
ntonths: for offences of a sexual nature, The metims i 111 of those ceses were
children and juveriles, of whont 65 were under the age of 13, [f 15 mmporhint o
note that these statistics aré not bimited to the rape of children and jutentes.
They alsa include other offences of a sexual nature agamst children and fuveniles
- attempled rape, abduction with tnfenl to vape, abduchion wnth mtent to hove
carnal knowledge, indecent assault, defilement il sexual assarlt,

[38] Withowt stafistics for years prior fo 2015, 1tis mot possble o tell whelher
offences of child sexunl abuse are on the increase. Indeed, there s a school af
thonght that chold sexual abuse tm Fij is corrently o toorse duin ot alivays lis
beert, and Hiat such anecdotal eotdence as there may be of an incredse i recent
years is atiributable fo-a greater willingniss for vickims to come forward, and fo
a better understanding on the part of the police of offerves of Hus kind which hus
resulted in thew appearing 4o complainants to be sore symipathelic o them than
might previously have been the cuse. But what is wngquestionably the cise s Hhal
child sexual abuse s very prevalent ' Fiji. Such statisfies as we have el Heir
oum story. Indeed, e statistics only mclude those coses where the poltee faie
becomte invelped and where the prosecuting authorthes have decided that the
evidence s sufficiently strong to fustifu te filing of indictents.

I have noted that the statistics provided in the nstant case 15 an updated
version of the statistics submitted before the Supreme Court in Kumar (supra)
In the said case which was heard in October 2018, the period covered appears to
be only until September 2018, The statistics submuitted in this case covers the
whole of 2018. Accordingly, the total number of complainants of sexual offences
in 2018 was 204, out of which 141 complamnants were under the age of 18 years.
I have taken the liberty of using the term ‘complainants’ instead of ‘victims’
which is the term used in the said statistics for the reason that those hgures are
based on the complaints made and not on convictions.

As | pointed out to the prosecutor during the sentencing hearing, these statisbics
do not include the number of nolle prosequis entered and the number of
acquittals, Without that information, the number of complaints alone will not
give a complete picture of the situation. Moreover, as Keith | pointed out in

Kumar (supra) it is not possible to say for certain that the child sexual abuse
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cases are on the mcrease without the statistios for years prior to 2015 However,

I do take note of the fact that child sexual abuse cases age prevalent,

[ consider the following as aggravating factors in this case;
a)  The age difference between the you and the victim which is 12 years;
b} ¥ou have used force on the victim where you forcefully took her to the
village hall to commit the offence; and

¢} You exploited the vichm's vulnerability

[ consider the following as your mitigating factors;
a) You are a first offender;
b} You are remorseful,
c) You cooperated with the police; and
d) You have entered an early guilty plea,

[t was submitted that you live with your elderly parents, two siblings and a

niece, You are said to be engaged in farming to financially support vour family,

By entering an early guilty plea, you have prevented the child victim from
having to give evidence about her miserable experience before this court, Your

conduct before this court indicated genuine remorse,

You were 17 years old when you committed the offence and the victim was just
05 years old. Your counsel during her oral submission stressed the fact that you
are a juvenile and that this court should focus on vour rehabilitation and
therefore should impose a suspended sentence. The prosecutor quite correctly
pointed out that the victim in this case is also a juvemle who was 5 vears old at
the time of offence. In a criminal case the accused’s rights are emphasized over
and over again to an extent an independent observer mav perceive that the
victim and his/her rights are given minimal or no importance at all. However,

section 4(2)(e) of the Sentencing and Penalties Act requires the sentencing court
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to have regard to the impact of the offence on the victim of the offence and the

mjury, loss or damage resulting from the offence.

Theretore, in deciding the appropriate punishment, this court is challenged
with the difficult task of striking a balance between yvour best interest as a
juvenile oftender and the impact of vour conduct on the victim. Aluthge | in the
case of State v T [2019] FTHC 122; HACS3.2014 (22 February 2019) expressed
similar sentiments, His Lordship smd this at paragraph 10,

Peading on an apprepriate -sentence: that s commensurate amth the
aircumstances of offence and the personality of each one of you 15 a challengmg
task, It has becomse more challenging to decide o swetable punistonent for fiop
frevemiles when theer mdividual and societal needs for deterrence come inte play.
Fepr's quvenile jushce system places o speaal emphasis on diversion, restoration
and retabilitation im tfs dealings unth young people, This empiiasis 15 backed by
severil international tnstriments to which Fij s a signatory, which regrore the
prioritization of diversion and the best intterests of B child and incarcevation a5
an absolute last resorl for the minimiom e pecessary (Convenbion on the
Rights of the Child arts 37(b), 40(3)(b); Beming Rules, rules 11, 17.1(hj=(c),
19.1). LUnder these mstruments, criminnl  sanchions  miust  sere sone
retulbnlitatioe or restorative function (Beipng Rules, Bule 1710, As Fiji is
signiatory to the Convenbion on the Rights of the Olld, Courts in Fift are
requared to act i sccordance with prowmsions: of He Convention . unless
tegrslation spectfies othermnise.

Given the prevalence of child sexual abuse offences, I should also ensure thaka
clear message is communicated to you and to those with similar impulses that

the court and the community dencunce vour conduct.

Considering all the circumstances, had you not pleaded guilty o the offence, |
would have ordered you to serve a period of 18 months. In view of your early
guilty plea:1 would decrease that term to 12 months. Avcordingly, 1 hereby
order that you should serve a term of 12 months,

I note that you will be turning 18 on 27/10/19, | would therefore, order that
vou should be detained at the Fiji Juvenile and Rehabilitation Centre ("Centre”)
tll 27/10/1% and the remaining period of 07 months and 15 days s hereby
suspended for 03 years.



17.  lorder that you should be referred for appropriate counselling during the time
vou are detained at the Centre,

18, Thirty (30) days to appeal to the Court of Appeal
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Solicitors;
Office of the Director of Public Prosecutions for the State
Legal Aid Commission for the Juvenile



