IN THE HIGH COURT OF FLII

AT SUVA
CIVIL JURISDICTION
CIVIL ACTION NO.s HBC 25 of 2008
BETWEEN ESAVA CAKAUNITAVUKI
PLAINTIFF
AND ; COLONIAL FUI LIFE LIMITED & COLONIAL
HEALTH CARE {FLIT) LIMITED
DEFENDANTS
NTATION
PLAINTIFF Mr E Manyum [Putel Shommo Lawyers]
DEFENDANTS Mr J Apted with M3 W Chan [Munmo Leys]
HULING OF Aeting Waster Ms Vandhana Lol
BELIVERED ON 22 Mareh 2014
INTERLOCTUTORY RULING
[hscovery and Unfess Orders|
Introduction
I.  Onan application by the defendants for dismissal of the plaintiff’s action for failure 1o

comply with orders to make discovery dnd give inspectibn, my predecessor had on the

12 June 2018 made following orders;

i,

e

Following the veder, the plaintifi on 21 June 2018 filed with the registry its 4%

The platrtiff is hereby divected ty comply in full with the conrt's
ruling of 26 July 2006 witkin 14 dayve time ffame;

Further the plaintiff is hereby ardered to make fill discovery as
wits sought for and accordingly give inspection,

fn the alternative: upon the. failure of the plamtifls jo comply
with the orders @t A and B hereinabove. the cowrt will proceed
i improve an “uidesy order " accordingly.

supplementary- affidavil veritving list ol documents,

A4 per the said supplementary |ist of documents the plaintiff informs. that he had but
have not now in his possession, custody or power the documents relating to the matters

in guestion in the action enpmerated in schedule: 2 hereto:
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The documents mentioned in schedule 2 were last in the plaintift's possession, custody
of power on or about the date thereof. Said documents are:
- Tax Retums for the perlod of 2002-2014
- Motiee of Assessment for the year 2005
- Ralary Slip, evidence ol income. confracts, advertisements of
‘employment a5 a pani-time Purchasing Officer during the 2010
period apart from the letter of the employer dated 15
September 2016

The plaintiff 15 smd 1o have either misplaced the documents duc 1o moving houses
several times; of his prévious solicitors have not retained the documents; or he is unable
tov unable to retrieve mast &f the documents stored electronically from my computer due
to the volatile pature of storage in computers.

3. On 02 Julv 2018, Mr, Apted Cosnsel For the defendant raised objection to the 5
supplementary affidavit verifying list of document.

On the ohjection raised by Mr. Apted, court alowed time for parties to be heard on the
isspe whether an “unless order” shoufd be imposed as ordered on 12 June 2018,

The Substantive Claim
4. An omended statement of elesm filed on 7 Desembier 2010,

The plaintitt pieads as follows;
" He was employed with Colonial Fiji Lifé Limited asthe District
Sales Mansger based st Samabula, Suva

. In April 1999 he continued in the said position and the
appointment was. purpertedly brought under the purview of o
District Sales Manager Agreement dated 8 April 1999,

. Aceording o the plaintiff. by virtue of the agreement and
representation made his appeintment would continue for
indefinite term  unless terminated for good esuse or in
accordance with provisions of the 1999 Apreement.

. On-or about 24 January 2002, Colonial Fiji Life Limited through
its General Manager, Sales and  Distribution purported o
lerminite the services of the plaintiff effective immediaely,

. The plamtiff claims the said termination was unfalr. wrongful,
harsh, over the top, unlawful, invalid, null and void.

. Hence the plaintiff has been deprived of compensation;
commission and other benefits he would have camed,

The plaintiff claims;
a A Decloration that the Plainiifls purported fermindalton of
. apparRtment on 24" Janwery 2002 by the First Diferndant uniler
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the 1998 District Sales Managers Agreemént andior im-all ihe
cireumstances was weongful, iegal and imvalid,
b, Dumeges in the sumy clatmed and av sef owl in the paragraph
13 hevein andior domages ay deemed just and appropriate
under the 194 Agrecment;
fnterest on the saie sums or gx may be awarded,
General  ddmages and compensarion  for loss. of benefits
including for Provident Fund, travel and moneiary prizes under
the {998 Aprecment;
e An Order for payeent of wnpatd Comimission pursuani o
paragroph [t af the elain,
I General damages for loss of repulcitfon, anxiety and manmer af
termmination;
& Exemplary damages;
h.  Costs af the proceeding on a fill solicivor/client indemmnity basis,
& Such further and or ofher relief ay this Honourable Cowrt may
think fust aned expedient.

R

Proceeding Leading to the Making of Orders on 12 June 2018
5. It is important to layout the plaintiff"s Claim as this will assist the court in deciding
whether or not there should be an “onless order” imposed.

6.  Following certain interlocutory applications, the plaintiff on 1§ Diecember 2015 filed its
summons for direction. Orders were made on 18 February 2014

T.  Anaffidavit verifying plaintifi™s-list of documenis was filed on 01 July 2014,

As at 01 July 2014, the plaintiff had in his possession, custody or power copy pleadings
and copy of District Sales Managér Agreement between the plaintiff and defendant.

He objected w produce following documenis:

. Original documents originated by the defendants and were m
defendants possession custody or power,

= DSM contract and correspondence regarding the same.

- Plaintiftf's. letter of recommendation emanating from  the
defendants,

- Newsletters! defendants internal cirealars reperting of PhantiT's
achievement

8. The Defendants list was filedon 21 July 2014.

9. With the court’s leave, the plaintifi’ filed & supplementary list of documents as the
delendant raised objection to the earlier affidavit verifying list of documents not being
i complianee with the rules.

The: supplementary list disclosed that the PlaintifT had in his possession, custody or
power fallowing documents: )
i, Fify Revemie & Customs Authority (FRUCA) — Statement of Tex
Aceount (1993-2001
b FROCA - Norice af Assessment of Iniome Tox for 996

3| Page
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P FRCA — Novice of Axvessment of Income Tox far 1998
d. FROA - Noifce of Assessment of Income Tax for 1999
&, FROA — Nojice of Assessment af Income Tax for 2000
£ FRCA — Notive of dzsessment.of Incone Tax for 2001
g Plamuffs Earming Summariex (2003 — 2004 and Plainsiff s
- Extimate Earning Sunimarics from 1996 o 2002
b Lixt of organizationy and emities the Plainttff has  sought
employment in

10, Later sometimes about the 05 February 2015 the defendants had requesied the plaimtiff
for further decuments:

On or about 9 March 2015, the defendants filed a summons dated 9 March 2015 for
further and better discovery, The application was made pursuant 1o Order 24 Rule 7 of
the High Court Rules.

Orders sought were:

A further aind berrer st of the docwments which are-or have
been in his possession, cusfody or power relaling fo amy matter
irr qpuestion in this actton, and

f.  Anaffidavit -

i Vertfiomg the said lsi,

i, Stating whether by has or has at ary tme hod in fis
possession, custody  and  power  any  decurient
specified lnche Sehedule herelo; and

iif. I the said documents or any of then (whether an ile
lixt or specified tn the Schedule heveto) has or have:
Peen bt are now net i his possession, cusltody or
perwer stating when he parted with the same, whal
hax hecome of the same, amd in whose possesyion
o R L

At for a further Crder that the Plaimtifidoey within 7 davs thereafter
wmictke avalfable copies of aweh documents contaiped (n the. further and
better It amd ax specificd w the. Schednle hercto for inspedtion on
behalfof the Defendants,

11.  In their affidavit in support of the said spplication, the defendant reserved their right to
rely on income earned by the plaintiff in mitigation of his damages.

The defendant alleged that plaintilf did nen fully disclosed -al necessary documents
relating o the application w0 find altlenative employment, alleged remuneration he
earned in similar employment or appointments or taxes acecunted for in respect of his

alir:_gm:l remiuneration.

They requested via letter to plaintiff™s solicitors additional documents:
. The Plaintifis tax returis for ihe years 2003-2004 inclusive;
b, The Plaintiff 's wage or pay slips or other evidence of income for
the vears 2003-2014 fnelusive,
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o Al contracts or lesters af emplovmeni for the vears 2003-2012
fnciusive,

d AN wpplication leiters by the Plaimiff- 10 the  various
organisations and entities he yought employment with for the
vears 2003-201 4 inclusive; as well as response letier from the
respective orgarisations and entities;

& AN other documeénts velating to the garning of income/niitigation
af toss from 2003, _

F Plawntiffs Notice of Assessment far the years 2002 1o 2014

According to the defendams, these documents are relevant 1o the mitigation of
plaintitfs losses.

The: documents listed in schedule 1 to the sepplementary affidavit verifyisg list of
documents was sent to the defendant’s counsel. However there was no mention of the
additions) documents so requested

They claim the plamtiff would have prepared and filed income tax returns/statements:
relevant Australian tax authority. He can also obtain some form of confirmation of
employment and payvment of wages from his previous and current emplovers,

According to the deféndants, if the plaintiff cannot locate copies than he is reguired 1o
state i an affidavit the dates on which each of the documents were fast in his
possession, custody or power, what has become of each of the said documents and in
whose possession each of the documents now are.

12.  Following a hearing on the said application. my predecessor on 26 July 2016 delivered
his ruling and made following orders:

a.  The plaintiff w0 file and serve an affidovit verifydg N of
dercumenis in vespect of Tav Retwrns and Notige of Asseasments
Jrer the pertad 2002 — 2014 tncfusive,

b The plaindfl i divecred to file and yerve o supplememiary
affidenit gnmexing any salary slip, evidence of income, confracts
oF letiers dnd alvertisements of hisemployment as o pari-time
FPurchaxing Officer during the 2010 period only.

e Mf tie ploiatiff ix wnehle 1o discover any decioment, in he
shenddd set out clearly in the affidavic whar attempis he has made
for ocale the documents and why be i not able to discover these
documents including detaily of when he pared with anv of thent
aned what hos become of them.

d. Closty o b in cause

13 On 26 September 2016, the plaintiff filed his further supplememary list of document.
He had in his possession, custody or mwl:r'f'nt]nwin_gr documents:
- PAYG Paviriertt Summary doted 28 June 2006,
- PAYG Payemens Summary deted 27" June 2007,
- PAY(: Payment Summary dated 25 June 2008,
- PAYEG Pavnent Summetry dated 300 June 2009;
- PAYG Povienr Summiary dated 1" July 2000,

SlPrage
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- PAYG Payment Swemnary doted 20" June 200 1

- DAY Payment Summary dated 27" June 2002;

- PAYG Payment Summary deited 30 S 2043

- PAYG Pavment Sunmary dated 20" Tine 2014:

- PAYG Pavinent Summary dated 307 June 20135

 PAYG Payment Summary dated 307 June 2016;

- Incame Tax Return 2002,

= Norice of Assessmwenl for ending 0™ Fuse 2003

- Notice of Assessment for ending 307 June 2004,

. Natice of Assessment for ending " Sune 2006,

- Notiee of Avsexsment for ending 307 Jume 2007,

= Natici of Avsessment for-ending 30" June 2008,

. Notiee of Assessmen for Tox Peviod endimg 307 e
2009,

. Notice of Avsexsment for Tax Peviod ending 30" June;
2010;

. Notice of Assessment for Tax Period ending 30" June
L
Notice of Assexsment for Tax Period ending 30" June
24,

- Natice of Assessment for Tax. Period ending 3™ e
I3,

- Notice of Assexsment for Tay Period ending 30 S
04!

Natice: of Assessment for Tax Period ending 30" June
2043;

Lewer from Stemford  Ploza  Melbourne  dated [ 0
Sepitember 2016 confirming emplayment since £47;

- Letier to the Director Criminal Imestigations, Criminal
frvestigations Headguarters, Suva Street dated 15" Aprit
2000, '

- Letter from Fiji Police Force Headguarters, Crimingl
fvestigarion Department dated 6™ May 2018
Application @ GM Stamford Plaza Melbowrne dated 17
Jeinnary- 2015,

14.  On 6 December 2006, the defendants filed an application seeking orders for disniissal of
the plaintiff™s action for failure 1o comply with the orders 1o make discovery.

After hearing the parties, my predecessor made the orders 6f 12 June 2018 [outlined in
paragraph | above. '

15, On 7 March 2017, the plaintiff filed his fourth supplementary affidavit verifying list of
documents.

Under schedule 1. part one there were no documents mentioned 1o be in the possession,
custody or power of the plaintift

He had but now does not have in its possession, custody or power foliowing docyments:
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@ Tax Rewrps for the period of 2002 - 2014,

b Natice of Assessmen for the year 2005,

. Safary Slip, evidence of income, contracts, adveritvemeniy of
employment oy a pari-tivee Purchasing Officer during the 2010
period apart from the letter of the emplover dated 15"
September 2016,

The defendants raised objection fo the document.

16, Following the order of 12 June 2018, the plaintifT on 2] June 2018 filed with the
registry its 5" supplementary affidavit verifying list of documents,

Determination
17.  Upon perusing the file I note there was.a bundle of docurients filed by the plaiatiff on
02 December 201 6.

Itemis numbered 22 — 34 are copies of notice of assessinent by Australian Tax Authorty.
Only item missing from this is the assessment for the year 2005

Itemis numbered | 5 are copy of paymeént summeary for the yisar 01 July 2009 11l] 30 Jurie
2000, Whilst stem 16 15 payment summary for 01 July 2000 to 30 Jume 2011

The above documents are sufficlent discovery under order of 26 July 2016 except for
the-assessment for 2065

18. There is no need for plaintiff 1w do further discovery of these documents except for the
assessment for 2005

19, | will allow plaintiff further time to obtain the assessment e vear 2003 from the
Australian Taxation Officé and file his afhidavit regarding the same.

20.  Considering the above | do not find that an “unless order™ is warranted for and hence
will not make one.

Final Orders
21.  The plaintifl in 21 days to obtain his assessment for 2005 and file necessary affidavit
and complete discovery.

22, Parties are 1o mect and convene pre-trind conference and finatise the minutes in 2| davs
thereafier.

23, Cost to be in cause.

Vandhuana Lal [Ms)
Acting Master
At Suva

TIPagsh



