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JUDGMENT

1.

| Dispensarion of Sureties for an appllcation of gram]

The applicant 1s Hashil Nand son of the deceased Nityva Nand who wishes to apply for a
grant of the letters of administration of the estate of the deceased.

According to him, the entire estate of the decensed comprises of a léase valued @l
approximately $150,000 and some cash at Bank of Baroda: (813,000) giving a total value
of the estate at approximately $163,000. He further states that the deceased did not have
any liability,

The deceased at the time of his death is'said 1o have two Tssees from his marriage — Dipika
Mand a female living (D082 21 March 1992 and Hashil Nand a male living {D.C:B. 23
March 1994),

The deceased way married 10 one Ling Savita Singh and their marriage was dissolved on 8
December 2005,

The applicant is requesting the Honpurable Court 1o exercise its jurisdiction and dispense
with the need for sureties.

To his affidavit in support of the application he has annexed (annexure G) consént by his
sister Dipika Mand to dispense with sureties:

Pursuant to section 20 of the Succession, Probate and #Ldmi'nisl__ljalidn Act:
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every person o whopt administéadon is granted shall, previous to the
ixsiie of such administration, execute in the form prescribed by the rufes,
a bond. with-one or 2 sureties conditioned for duly collecting, getiing in,
administering and distributing the real and persopal estate of the
decensed.

Under section 21 “rhe court may dispense with one or both sureties (o any bond or reduce
the amount of such peralty, or limit the Gability of any surety to such amoun! as the court
thinks reasonable; or, in place of any such bond. the court may accept the security of any
incorporated company or guaranfee sociely approved of by the court™,

5. Hadges 1in In The Estate of Johnston Storey [1902] 28 V.1L.R. 336 had cited the case
of In The: Goeods of Richardson 1R, 2 p. & D. 244 which stated the principles for
dealing with application for an order 1o dispense with sureties, which principle 15 3aid 1o
have influenced Hodges [, in declining (o grant these application,

In Richardson's Lord Penzame at page 246 of the report isquoted to have said:
“Bui the: Court cannot make the grant which is now asked for under that

section withow! materiafly loving down the rude that whenever the parfies

{mterested fike 1o consent that some person neminated by them shall take

the grant, # will make the gromt 1o swch nominee. If all suitors @ this

canrt, and persons entitfed to gram, were persons of tuelligence and
knowledse of business matters, sucha rule might be unohfectable, Persons

of imtelligence and education, knowing their own rights, may be allowed
without objection to Iransfer 1o thivd persons, their right dealing with
properry in which they alone are concerned But the court must bear in
mind that sultors and persons emtitled fo grants - this conrt are many.of
them persans whe have no opportunity of knowing their own right and are
meot aveare of the dangw'- thert meey beser them if they franxfer those righiy

ferorher persons

Hodges 1. did not grant the application on the infermation before him; He stated that:
“It ix the court who ought to protect these persons — it s ity special
function, When beneficiariey give money fo their rustees, the court aught
o protect them '

6. Justice Hood on 27 September 1912 made announcement in regard to-the evidence to be
given in cases of applications for dispensation of sureties 1o administration bonds,

He stated that the Affidavits must show that the persons who consent are fully aware of
their rights and of the danger of entrusting the whole management of (he estate to-an
sdministrator who is giving no secunty for the due performance of his duties (reported in
the Victona Law Repotis | 1913 at page | 3)

1. “The tonsent should contain a starement by the beneficiaries to the effect that they ave
awigre that suretiey are reguired by low, and tiat, In signing such consent, they are giving
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up the profection which sureties wowld have afforded them, and are relving solely upon the
integrity. af the administrator for the due deministrations of the estate”- Me, Arthur 1, In
The Estate of Ross [1926] V. L.R 568 at 569

In the said case in respeet of cach consent an affidavit by an independent solicitor was
filed, venfyving the signature of the consenting party, and stating that, before the consent
was signed. he read it over 1o her and explained to her the full Tegal significance thereof,
and that she seemed perfectly 1 understand the same.

Above case faws suggest that the court found mere consént of all persons interested is not
u sufficient ground for dispensing with sureties 1o the bond executed by an administrator
for the due administration of the edtate of a deceased person.

The egurt must be satisfied that all the persons who so consent are fully aware of their
rights and of the danger of entrusting the whole management of the estate to an

-administrator who is giving no seearity for the due performumee of his duties.

There isno precedent in place in Fiji for the particulary that are o be stated on the consent,

In the appiication before this Court, the Applicant |n his affidavit has stated that his “vister
Dipika Nand hos egreed thar he applies for letters of administration of the estare of the.
satd deceased”,

Annexure G the congent reads as follows:
“Tundersigned state:
A Fam alewful child of the yaid Deceayed and the anly
sister to the Administratar,

B Daw aware that the Adminixirator proposés o make an
application: to the High Court-of Fiji for Letters of
Admimistirations of the exiate of the said Deceased;

L Fo the hest af my kriowdedue amd beliel, |da not have
amy ether brothers or yisters
and herehy gramt my.consenl 10 e Admiiistrator to apply for Letters of
Adminisiration of the estate-of te said Deceaved without providing any
surelies.”

The: signature to the consent is witnessed by Mr Subhas Parshotam counse]l for the
-appheant.

With no set precedent regarding what should be evidenced n an application for
dispensation for surety, | find that it is proper 1o adopt the pronouncement made in case
Iaws discussed above.

i|Page
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12, Hence | ask the applicant 1w fle consént conthining statement by the beneficianes 1o the
effect that they were aware that suretics are required by law and that in signing such
consent they are giving up the protection which sureties would have afforded them and are
relying solely upon the integrity of the wdmimstrator for the due admimsteation of the

eslate.

Said consent is to be witnessed by an indepenident lawyer also containing statement 1o the:
effect that the consent was read and explained fully of the legal significance to the

Vandbana bal [Ms]
Acting Master
Al Suva,




