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|Bection 169 application ot vacant possession]

1. This is the Plaintiff®s application under section 169 of the Land Transfer Act secking
orders for pessession of property described and comprised in Crown Lease No. 7140893
being Waintbuku (Pant of) formerly Lot 3 R1668 being Lot 1 on DP 9477

2, According to the Plaintiff she is o joiot tenant of the property with one Uday Raj Singh
who was her husband and is now deccased leaving the property to her as sole surviving
joint tenant,

After her hushand’s-.demise, she asked her brother-te lock afier the property.

She was also informed by her husband that her hushand had appointed her brother Ashok
Prasad 1o be the sole executor and trustee of his estane.
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Ashok Prasad informed that the defendant had entered nto a tenancy agreement with the
deceased on 9 January, 2015 to operate o car wash from an ares adjacent 1o the property.

She was not part of the agreement nor is she aware of the terms of the agreement.

The said agreement is also without the eonsent of the Director of Lands and is said to be
void ab-initio for luck of consent fram the Director of Lands,

The Director of Lands has also written a l6tter to this sffect stating that there is.a breach of
Clause 2 of the lease condition.

She nlso annexed a letter from the Nausori Town Council aecording to which the: Town
Council had never issued any business license 1o Sunny's car wash. The business is
operating illegally.

Despite the numerous request the Defendant refuses to save up vacant possession of the
properiy,

She also alleges that the Defendant has sub-let part of the property to another unknown
PETSO,

A demand Notice dated 26 February 2018 was served on the Defendant on 6 March 2018,
The Defendants are said 10 be in oeeupant illegally and without any colowr of rights,

3. In oppesition the Defendant states that he made a tenancy agreement dated 9 lanuary 2015
with late Uday Raj Singh for property known as Crown Lease No. 714093 Lot 3
Wainibuku Subdivision, Kings Road on DP No. 9677,

According to him, the Plaintilf was aware of the agreement as she had placed thumb print
on letter to the than Fiji Electricity Authority for connection of power to the area he

DECupics.

He believes the dgréément i% ot void ab-initio & he believes the Plaintiff 15 legally bound
by i1

[t's the Plaintiff’s duty to apply for consent of the Lands Department and he' has been
advised the Plaintiff can lodge for consent.

After the demise of Uday Raj Singh rental sum of $500 per month was received and
receipted by the Plaintiif

The temancy agreement is for 10 vears,

According 10 him, consent of the Director of Lands for issuance of business license of its
aperation was not required as he had previous business and renewal of business license.
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The car wash business was still in the process of registration at the town council who had
inspected the proposed place for the construction of 2 water closet system. A completion
certiticate was lo be 1ssued after completion of the work.

The validity of the agreement is d triable issue hence the originating summons should be
converted and proceed 1o trial proper.

It was a term of the agreement that he can at any time sell the business 1o any other party or
sub-lease the same.

4, Section 169 of the Land Transter Act reads:

The following persons may summon any person in possession of land to
appear beéfore ¢ fudge In chambérs o show causeé why the person
summaned should nol give up possession o Hie applicant:-

fa)  the lost registered proprieior of the land,

bl lessor with power o ré-eénter where the lessee or lenant ix
inarrear for such period ay pigy be provided in the leave
and, i the absence of anv such provision therein, when the
lessee or tenanl iy in arrear for ome moath, whether there be
or be hot sufficient disiress jound en the premises fo
couwnfervall such réenmt grd wherher or nat @my  préviouy
demand fieis been made for the réal,

fe)  a lessor against a lessee or tenant where o legal notice to
gt fiees been given or the term of the lease has expired

§.  The Defendant under section 172 of the Land Transfer Act “may show cause why he
refuses to give possession of such fand, and if he proves 1o the satisfaction of the judge a
vight te the possession of the land, the fudse shall dismiss the storimans with costs against
the praprietor, mortgage or lessor or he may make any drder and fmpase an) terms he may
think fir".

6.  Annéxure “A" to the Affidavit of Nirmala Wat sworn on 19 Apnil. 2018 18 copy of the
Commercial Lease with Crown Lease No, 714093 for land being CT Number X036 (part
of) Wainibuku (part of ) formerly Lot 3 R1669, Naitasin, Lot No, | on DP No, 9677,

[t-contains'a clause stating:
"It is expressly declared thar this lease is a Prc:r-.*c.‘ted Leaye wnder the

Provisions of the Crovwn Land et

The Lease is between the Dircctor of Lands as lessor and Uday Raj Singh and Nirmal Wati
as joint tenancy being lessees on the other part,
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7. 1 find that the Plaintiff has established @ right 1o being the proceeding against the
Detendant.

8. The Defendant relies on a tenancy agreement dated 9 January 2015 between the late Liday
ita) Singh and himsell for him to open and pperate;

- {larwash;
I'vre sale and repair centre;
- Workshopiservice and repair cenire:
- Rental var office:
= Spare part sale;

One of the clauses also allows the Defendant o sell the business to other parties andfor 1o
sub-lease 10 other parties,

This is a 10 year lease which can be renewed if the owner wishes to.

9. The said piece land being a protected lease is subject to section 13 of the Crown Lamcls Act
which section reads:
@.  Whenever inany lease under this Act theré hay been inserted the

Sollowing clause -

“This is a protected lease under the provision of

the Crown Lards Act
fhicreinafer calied a protected lease)
It shall nat be leful for the lessee theveof to alienate or deal
with the land comprised In the leave of any part thereod.
whether by sale, transfer or sub-lease or in any offier manner
whatsoever. Nt lp morigage, charge or pledee the same,
withaut the written consent of the Divector af Lands first had
and obtained, nor, except af the swit or with the written
consent of the Director of Lands, shall any such lease he
degit with by any court of law ar umder the process af amy
caurt of law, nor withowt such consent as aforesaid. shall the
Regisorar of Titles régister any caveat affecting such lease ",

Any sole, transfer, sub-lease. assignnient, morigage or other
alienation or dealing effecicd withowt such consent shall be mull
and vold

0.  The Defendunt has obtained possession of land without first abtaming the consent of the
Director of Lands. '

He has 1aken the risk 1o occupy # land under protected lease without obtaining & consent
from the Director of Lands Act,
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Henee | do net find the Defendant can rely on the Tenancy Apreement dated 9 January
2015, Itis null and void to claim interest on the property and 4 right of possession.

Accordingly an order 1s made as per the application.

The Defendant to give vacant possession of the property described and comprised in
Crown Lease No. 714093 being Waimbuku (Pant of) formerly Lot 3 R1669 being Lot 1 on
D 9677,

Exccution 1s'stayed for 30 days.

Further the Defendant is ordered to pay cost 1o the Plaintiff in sum of $1,000. Said cost is
1o be paid in 14 days.

£

Vandhana Lal [Ms)
Acting Master
Al Suva,
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