IN THE HIGH COURT OF F1J1

AT BUVA
CIVIL JURISDICTION
CIVIL ACTION MO HBC 324 OF 2013
BETWEEN : KANCHAN LAL
PLAINTIFF
AN 3 AKHTAR ALI
FIRST DEFENDANT
AND - RAIWAQA BUS COMPANY LIMITED
SECOND DEFENDANT
AND ! SUN INSURANCE COMPANY LIMITED
FIRST NAMED THIRD PARTY
AND 1 NEW INDIA ASSURANCE COMPANY LIMITED
THIRD NAMED THIRD PARTY
APPEARANCES REPRESENTATION
PLAINTIFF : Mr 1 Prasod [Diven Prisad L awyers]
FIRST DEFENDANT : Ml Served
SECOND DEFENDANT g Ml s Prassd [MbA Khim Esql
FIRST THIRD PARTY t Wi R Vaminslag G nstractions TAK Lowyers]
SECOND THIRD PARTY : [EIABILITY & QUANTUM DETERMINED]
RULING OF : Acting Mister Ma Vandhana |l
DELIVERED ON ; 10 May 2019
RULING
[Tssue of Cost]
1.  This ruling relates to fellowing files:
o HBCO7of 2015 Seru labua Saulipga v, Akhtar Ali
pad Semi Tavkeiniwagalevu |First Defendant|
Sauliga Raiwaga Bus Company
Limited

[Second Defendimt)
Sun Insurance Company
Limited
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. HBC 324-0f 2015 -

. HBC 34 of 2416 -

. HBC 127 of 2017 -

. HBCH44 of 2017 -
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[First Named Third
Party]

Mew India Assirance
Company Limited
[Second Named Third
Party]

Akhtar Al

|First Defendant]
Raiwaqa Bus Company
Limited

|Second Defendant)
sun Insurance Company
Limited

|First Named Third
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New India Assurance
Company Limited

[ Third Named Third
Party]

Akhtar Alj

[First Defendant|
Haiwaga Bus Company
Limited

[Second Defendant)
Sun Insurance Company
Limited

[First Named Third
Party)

New India Assurance
Company Limited
[Third Named Third
Party|

Akhtar Ali

|First Defendant]
Raiwaga Bus Company
Limited

[Second Defendani]
Sun Insurance Company
Lamited

| First Named Thire
Party|

New India Assurance
Company Limited

[ Third Named Third
Party]
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Rarwaga Bus Company
Limited

|Second Defendant]
Sun Insurance Company
Limited

[First Named Third
Party|

New India Assurance
Company Limited
[Third Named Third
Party|

2. Om 3 November 2016 the Counsel for Sécond Defendant filed an inter parte motice of motion
dated: | November 2016 seeing orders (amongst others) for leave 1o 1ssue Third Party Notice
to the AON (Fiji) Limited and New India Assurance Company Limited.

The prounds For said apphication was that the: “Moter Comprehensive Policy for vehicle
registeation humber DU 927 was issued by AON (Fiji) Limited.

The Second Defendant further stated that the Compulsory Thind Party Paliey for vehicle DU
927 was issued by New India Assurance Company Limited.

Y 'Consemtorders were granted on 7 December 2016,

4. On 6 March 2017 counsel for AON (Fiji} Limited raised objection w Third Panty Summaon,
Hence the Second Deféndant was ordered to pay cost and directed o filed-amended summon
for Third Party Matice Directions,

5. After severnl adjournments, the Third Pany proceeding against the Second Nameéd Third
Party (AGN) was discontinued.

6.  Thercifter there were other applications hesrd [imerim pavments and consolidation of cases
with stay of procecdings pénding cutcome of a test-case],

7. On or about 27 July 2018, the Second Defendant filed a motion dated 24 July 2018 secking
orders to amend ity Statement of Defence and to igsue Third Party MNotice against Land

Transport Authority.

8. On 19 September 2018, Counsel for Second Defendam made application to withdraw their
Summon filed on |6 November 2017 and motion af 27 Julv 2018,

Plaintiffs Counsel sought cost;

9. The court granted orders for the Second Defendant to withdraw its application and asked all
parties affected to file and serve therr Written Submission on issue of cnst

10, Submission were filed as follows:
n, Plaintifts” submission on 28 Septecmber 201 8;

b, Second Defendant’s submission.on 3 Ogtober 2018:
¢ First Named Third Party’s submission on 25 October 2018,

I |Paece
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Il. Upon perusing the submissions, | agree with the Plaintiffs and First Namied Third Party’s
counsel that the Second Defendant had complicated the proceedings and deferred the matter
from proceeding to trial by filing its application for kave 1o issue third party notice against
AON and Land Transport Authority,

These applications were withdrawn without being hesrd by the Court.

There was.a copy pleading and Order 34 filed May 2017 for cause of actiohn between the
Plaintiff and Second Defendant and had 1o be left in sheyance until September 2018,

Further the preceedings between the first namied third party and the Second Defendant was
delayved and left in abevance.

12.  Hence | order cost against the: Second Defenddnt in Favour of each Plaintiffs named in Civil
Files HBC 07 of 2013; HBC 324 of 2015; HBC 54 of 2016; HBC 127 of 2017 and HBC 144
of 2017 summarnily assessed in sum of 3500 each and a total sum of $500 on all the named
cases:in favour of the Fiest Named Third Party, Sun Insurdnce Limited.

Said cost is to be paid in 14 days.,
13, Whilstdeciding on issue of eost | note that there were orders made for consalidation.

M. Order 4 rule 2ays out provision for consolidation of proceedings and it reads:
“Where o or more causes o matters ave pending, then, if it appears 1o the
CiaEr-

al  That some common question of faw or fact artses in both
ar all ol themar
b)  That the. rights to relief claimed therein are -in respect of
aF arise owl of the some framsaction or  series i
FFORAECTion, or
) Thai for some other reason i iy desivable to make an
arder wnder this File,
the court iy ovder those caurey or matter fo be consolidated on sueh ferms
ay it thinks juxt or may order them fo be tried af the same lime or one
tmmediatedy after another or may order any af them o be staved until afier
the determination of any other of them,, ™

15, The Supreme Court Practice ( [993) Volume | on paragraph 4/9/1 eommentary to Order 4 rule:
“-outlines principles the Courts have applied in considering whether or not to consolidate
achions:

“The miain purpose of consolideation is to save coxty and.tine, dnd thérefore
it will not wually he ordeved unlesy there {5 “some common question of law
or fact bearing sufficient importance (n proportion fo- the res” af the
subfect matter of the octiony “to vender 1t desivable that the whole showld be
aispiseel of at the Same He, ... it i

But ne arder for consolidation will be mede without hearing all porties
affected and therefore it will only be made on the hearing of applications in
el aeiions (Denws v, Daily Sketch),. "

Paragraph 449/5 further states:
"4 separate. summony showld be lsswed ineach action proposed fo be
cenvolidated, ur gy sunmons way fre s provide it fully sets out the
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title of each such actions. The principle iy that the actiony o he
consolidated or tried fagether showld be hefore: the court at the same
”!m_-"

16. | find that the consolidation order was ot proper comsidering the fact different counsels
appear for the Plaintiffs in the respective files. After the order for consolidation no procedure
was lid down on consolidations: The remaiming files were stayed peading outcome of File
HBC 54 of 2016,

Upon careful perusal of the file | note the proceedings are at different stages for each files. In
stme instances the First Named Defendant has niot been served hur parties have proceeded 1o
pre-trial conference with other parties,

This are claims relating to accident alleged to be caused by the negligence of the First
Defendant who was an employee [driver] of the Second Defendant. Hence it is prudent that
the First Defendant cught to be served persanally since the employer is not representing him.

17, Henee on courts own motion | vacate the order for consolidation and substifite with following
arders: '
The. progeedings are not to be consolidated bt 1o proceed under respective file
numbers until matter is ready for trial

| find it is only proper to all files are prepared for trial and referred 1o 0 Judge who shall
decide which matter is to be tried first orall are to be tried at the same time,

18, Appropriate directives will he given in respective files for next course of action as reguired,

FINAL ORDERS :

19, In Civil files HBC 07 of 2015 HBE 354 of 2015; HBC 54 of 2016: HBC 127 of 2017 and
HBC 144 of 2017 the second named defendant Raiwaga Buses Limited shall pay each
plaintiffs in the respective files $500 as costs and shall pay the First Mamed Third Party. Sun
Insurance a total sum of $500 as costs,

Said costs o be paid in 14 days,

20, The order for consolidation and-stay of proceedings made on 23 July 2018 is set aside. Further
directivés to be issued in respective files as requirgd,

" VandhargLal [Ms)
Acting Master
At Suva.
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