IN THE HIGH COURT OF FLI
AT SLVA
CIVIL JURISDICTION
CIVIL ACTIONNO.: HBC 286 OF 2014

BETWEEN . ARON ADARSH JIBARATNAM and PREMINA SINGH
PLAINTIFFS
AND : GAYA PRASAD aka GAYA PRASAD CHOTU
DEFENDANT

APPEARANCES REPRESENTATION

PLAINTIFF i dr &5 Singh [FhelvinBingh Lawvers]
DEFENDANT : Mr S Kumar [Sunil Kumar Esquires]
RULING OF I Acting Master Ma Yandhina Lal
DELIVERED ON ] 29 Muay 2019

JUDGMENT
[Wariatiom of the Caven) Exicnsion Order |

Application
1.  Application on 26 April 20018 the Plaintift™s solichors filed a summons seeking following
orders:
a,  Thedt Caveat No. 802338 extended by the High Court of Fiji be
removed by the Regivirar of Tiles on the day of presentation of a
Torm of transfer of the preperty being Certificate of title: No, 8412
to the Platmifls in termy of ihe ordery made by the Mdsier of the
Figh Court on 27 July 2005 and |9 July 2018,

In support of the application an Affidavit by Aren Adarsh Jivaratnam was filed:

2. Said application is opposed and the Defendam via its sobcitors filed an Affidavit by
Pratima Devi :

The Plaintift chose not 1o filesa reply to the said affidavit. Counsel informed the Court-of
this.on 31 July 2018,
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Order of 27 July 20015 and 19 July 2016

3. My Predecessor on 27 July 2015 heard Mr Singh Counsel for the Plaintiff on their
application dated 22 July 2015, This was an ¢x-parfe Motion for leave to enter a Default
Judgment

4. The Plaintiff earlict on 13 October 2014 filed a Wit of Summons seeking order for:
a.  Specific Performance of o written agreement between the Plaintiffs
and the Defendant made. on 22 April 2004, for the sale by the
Defendant {o the Plaintiffs of the Defendant s frechold property
comprised and described in Certificate of Title No. 8412 being Lot
Fon DP 19935,

b.  Furiher o alternatively, an imjunction restraining the . Defendant
whether by his servants, agents or howsoever from dealing with the
progeriy comprised and dexeribed in Certificate of Title No, 84713
being Lot 3 an DF No. 1995 wntil further orders ol this Court,

e Further or alternatively, damage for breach of contract;

d. Such further or ather pellef as to this Honourable Court Yeemy fit
and proper:

& Costs & and Inciderial 1o this detion.

Thie writ was-sérved [via a Court's order for substitute serve-through advertisement] and an
Alfidavit of Service filed on 01 June 2015,

5. Upon hearing Mr Singh on the Plainuffs’ application filed on 22 July 2015, My
Predecessor made following orders:
a.  Specific Performance of o writtén agréement hetween the Plaimiffs
and the Deferdant made on 22 April 2014, for the yale by the
Befendant tao the Plainiifis of the Deferden’s frechold property
comprived and described in Certificate of Title No. 8412 being Lot
3 on DP 1905,

b.  Further or alterrmatively, damage for breach of contract,
[ Casis of and incldental to this action,

6. Later the Plaintiff on 23 September 201 5 made an application seeking further directions:
. Within 13 days of service of this Crder, the Deéferndant make-an
application o Fi llands Revenwe and Customs Authortty for a
Capital Gains Tax Clearance Certificate as regiired under the
Capital Gain Decree 2001 and provide such clearance fo the
Plainitit s solicitors,
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b, If the Defendant fails to procire a Capirel Gain Tax Clearance
Certificare. the Chief Registrar do make such application on
hehalf af the Defendant and pravide a copy of the certificate 1o the
Plaimiifs seliciiprs,

e Within 21 days of service of thiv Order, the Reglsirar of Titles
capcel duplicare Certificate of fitle No. 8413 being Lot 3
Depesited Plan No. 1985 tn the possession of the Defendant and
issue o mew duplicare for Certificate of Tirle No. 8413 being Lot 3
on Deposited Plan No. 1995 and deliver the samie 1o the Plaintifis
solicitors Messrs Shelvin Singh Lawyers to be held by thems inrust
pending seitlement of the transfer of the sald property)

d.  Upon the Instrument of Transfer, the origingl Capital Gains Tax
elearance certificate and the duplicate Certificate of Title Na. 8413
being ivsued to the Plaintiff under paragraph 3 of this Order. being
todged at the Regusirar of Titles office for registration with the.
Westpac Banking Corporation Limited Morigage, the full yale
proceeds of $360, (08 he deposired into Court by the Plaintiffs;

e Any capital paing tax payable w Fifi Isfands Revenue and Customs
Autharity ta be paid by the Chief Regisirar of the High Cowrt,

£ The Plaimtiffs costs of thiv action be puid by the Chief Régistyar
from the funds held by fim assessed on a full indemmity buasis,

g The Defendant be at liberty to make an applicatton to the Chief
Registrar 1o petrieve the net sal¢ proceeds,

Said applicatron was made under Section 168 of the Land Transter Act.

7.  The Defendant on 8 April 2016 filed an application: seeking orders:
w,  That the arders made on 27 July 20135 be set aside and/or stayed

B.  These two applications wete heard by my predecessor and latér determined on 149 luly

2016,
Following erders were made: _
i The Deéfendanis applicarion seeking an vrder fo sel avide the orders

of 27 July 2013 is hereby dismissed:
ii. The Platniiffs’ summens filed on 23 September 2015 yeeking

Jurther directions is hereby granted in terms of pravers numbered |
o 7 incligive.

3| bage
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i, The Ifendant must comply with all the direction therein within the
next 21 days 1o allow for the praperty iransfer o be effected
withowt any hindramce and obsruction i

i { arder costy against the Defendarnt summarily avsessed ar 8750 1o
b peatcd within 21 days,

Caveat No, 802558,
%o On 18 March 2016 the PlainiiTs Counsel filed a Summon seeking orders that:
a.  That Cavear No. 802538 daved Todged By the Plaintiffs aeainst the

tifle 1o the land comprised tn Certificate of Tirle No, 8413 being Lot
Jom Deposited Plan No. | 995 with the Registrar-of Titles, the lamd
of Defendant be extended hevond the 2} day period mentioned in
the Natice' dated 012 March 2015 isswed by the Registrar of Titles
Jor the removal of the said Caveal and received v the Plaintifls on
11 Maveh 2016

b Further or afrernatively, for an inferim infunction resiraiming the
Detendants whether By their servanes, agents or howsoever Jrom
dealing with the property comprised and deseribed in © ertificate of
Tide No. 8413 betng Lot 3 on Deposited Plan No. 1995 wnnil
fiirther orders of thix Court:

10. My Predecessor on 31 March 2016 by Consent of the Defendant's solicitor made orders
that;

@ That Caveat No, 802358 dated lodged by the Plairiffy agdinse the
fitle tor the land comprised in Certificate of Title No. 8413 hetng Lot
Jon Deposited Plan No. 1993 with the Registrar of Titles, the fernd
of the Defindant be exténded bevond the 21 day period mentipned
in the Notice duted 02 March 2005 fowed by the Plaintiffy on |1
Mareh 2006 until 6 April 2016,

Basis of the Current Application, _
11, According to the Plaintiff. My Predecedsor had on 26 April 2016 extended Caveat No,
BO2558 until further orders of the court.

There is no stay granted by the High Court on the Judgment by Default obtained by the
Plaintiff on 21 July 2015 or of the orders of 19 July 2016,

The Plainufl has now enforced the orders of 19 July 2016 and has obtained o fresh
{provisional) title from the Registrar of Titles Office,

His lawyers are working on obtaining a Capital Gains Tax Clearance Certificate. Further
his-bankers have rerewed his loan offer letters and he is in a position to settle the transfer
in-terms of the orders of 19 July 2016 mmmedistely.

B
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Caveat No; 802558 was lodged by the Plaintiils to-protect their interest as purchasers under
the sale and purchase agreement to purchase the property from the Refendant

The First Plaintiff’ kas made enquiries with the Registrar of Titles and has béen informed
that the caveat needs to be removed prior 1o or-at the time of settlement so that the property
transfer can be registered in the name of the Plamtiffs.

The Plaintiffs pray that until the property is settled and monies paid 1o the Chief Registrar,
the caveal be muntained in its pressnt form, Onee transfer is ready 1o be lodged and is
lodged with ail the' documents required by the Registrar of Titles, the Caveat be discharged
and removed so that the ranster can be effected

Opposition by Defendant.

12, According to the Defendant, there is an applicition for stay of the Judgment of Brita 1.
defivered on 14 October 2016 and judgment of the Learned Master dated 19 July 20146 he
staved pending hearing of the appeal. This was scheduled for hearing on 5 June 2018,

13.  If the Plaintiif is allowed 1o procesd, the Defendants appesl will be nugatory and there will
be denial of natural justice.

Determination

14, Caveat No. 802338 was lodged by the Plaintiffs to protect their interest as purchasers under
the sale and purchase agreement (o purchase the propenty from the Defendant. It was nover
placed to protect the interest of the Defendam

15, There is no caveat by the Defendant orany order for stay on the orders pending appeal by
the Court of Appeal on the Defendant’s appeal.

16, In the circumstances | find that orders should be granted on the Plaintiffs application dated
26 Apnil 2018 that is

a.  That Cavear No. 802358 exvended by the High Court af Fiii be
removed by the Regizorar of Titles on the day of presentation of o
form of transfer of the property belng Certificare of titld No, 8412
to the Plaintiffs in termy of the orders made by the Master of the
High Court on 27 July 2003 and 19 July 2016,

Orders are made 1o the effect

17. Parties are to bear own costs for this application,

'L'. Yandhana Lial [Ms]
} Acting Master
Al Suva,
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