IN THE HIGH COURT OF FLII

AT SUVA
CIVIL JURISDICTION
Civil Action No.: HBC 196 of 2014
BETWEEN THON . YALENTIN AL FAREEN
VALENTINE both of Nakasi, Nausori Power Station Operator and
School Teacher respectively
RESPONDEN ANAL PLAINTIF
AND : MOHAMMED SHAFIK Lot |0 Calvert Place, Davuilevu Housing,
Mausori.
PELLANT/ORIGIN EFENDANT
Counsel : Plaintiff: Ms. Luotu . 1

Defendant: Mr, A, K. Singh
Date of Hesring ¢ 2L.05.2019
Date of Ruling : ZX05Z2019

JUDGMENT

INTRODUCTION

l The Master had granted summary judgment on 28.05.2015. The cause of sction related
10 & transfer of land and specific performance was sought and In summary judement it
was allowed. The Defendant filed an appeal against the said decision of Master and after
fixing it for hearing it was withdrawn. Accordingly it was stuck off and dismissed. After
dismissal of appeal there were several applications before Justice K. Kumar (presently
ACT) and they were also dealt. One such order made by His lordship was also appealed
o Court of Appeal on 26.09.2018. Presently execution of Master's decision was also
allowed as the stay application was also refused by Justice K. Kumar (as ke then was),
On 8.11.2018 present solicitor had filed notice of change of solicitors and he is secking
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extension of time to appeal against Master's decision of 28.5.2015 which was
dismissed and struck off, without considering merits due to withdrawal on 23.9.2015.

ANALYSIS

.

The Defendant had already exervised his right of appeal and when the matter was fixed
for hearing before Justice K. Kumar fas he then was) it was withdrawn by the then
salicitors: for the Defendant. The appeal against Master's decision of 28.5.2015, was
dismissed and struck off,

50 the Defendant had already exercised his right of appeal and it was dismissed without
considering the merits. There is no explanation as to why it was withdrawn on
23.09.2015 having taken all the steps stipulated by High Count Rules of 1988

If the Defendant failed w comply with the provisions contained in the High Court Rules
of 1988 to diligently prosecute the appeal. a legal fiction is found in Order 59 rule 17(3)
of High Court Rules of 1988, which makes the appeal deemed, abandoened. This isto
stop abuse of process through inaction of the appellants 1o ¢log appeals unnecessarily,
Such legal fiction also gramts clarity and finality 1o a decision of the coun made by
Master, Certainty of a decision of count subject to appeal 15 u requirement of due process,
Hut this dewes not allow to make an appeal and withdraw the appeal ot hearing, and again
seek to uppeal after 4 vears,

Cnce an appeal was made and it was fixed for hearing the appellant had already
exercised the right of appeal granted by the High Court, If the appeal was withdrawn
without any reason, it Is presumed that Defendant's solicitors at that time considered the
pros and cons of the prospects of appeal and withdrew it on the advice of the cliem. In
such a sitnation Defendant should not be allowed 1o abuse the process and file & fresh
appeal without a valid reason. So application for extension of time 10 file and serve
natice of appeal should be dismissed in fimne.

Defendant having exercised his right of appeal and having withdrawn the appeal at the
hearing on 23.09.2015, should not be allowed to bring another appeal, without & valid
and cogent reason, approximately after 4 vears from the said withdeawsl by the then
solicitors, In the affidavit in support there is no such reason given. This application is
nothing short of abuse of process. for delay and or 1o cast uncertainly as to the decisisnof
court,

If this practice is allowed it will pave way for abuse of process. High Count Rules of
| 988 specifically prevented such abuse when it ereated a legal fiction by introduction of
‘deeming’ provision to make any unprosecuted appeal is deemed abandoned
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Already execution of the decision of Master was also granted, as the application for Stay
of the said execution was also refused by Justice K, Kumar (as he then was) A pary

whis has deep pockets should not be allowed to come to cour sgain-and Bgain on same
matter,

There is spproximately 4 year delay in this: application from the date of Master's
decision of 28.5.2015, Even if one were to caleulate date from withdrawsl of the appeal
on 23.9.2015 delay is more than 3 vears.and 8 months; and the delay is: inordinate and

summoens for extension of time needs 1o be struck off, without valid reason for such &
long time.

Even i | am wrongon the shove. There is no explanation of that delay by Defendant in
the affidavit in suppert. In consideration for cxtension of time thete should he an
explanation as to the delay. When there is no explanation evident on the record or in the
affidavit in support no extension can e granted.

Chrder 39vule 10 af High Court Rules of 1988 stares:

i An application to enlarge the time period for fittiing and NETVIRG @ nWolice of
appeal or cross appeal may be made to the Master befare the expiration of thit
period and to a single fudge afer the expivation of that period

2) An applicarion under paragraph (1) shall be made by way of an fmter parte
summons supported By an affideavit !

S0, where-a party had not filed & Notice of Appeal within the time period stipulsted in
Order 59 rule 9 of the High Count Rules of |O8R may make an application for
enlargement of time In terms of Order 59 rule 10{1) of the High Court Rules of
1988.Once a Nolice of Appeéal is filed within the time period and appeal proceeded o
hearing, there is no issue of enlargement of time to filé a second Notice of A ppeal.

High Count Order 59 rule 17 lays down the proceduré régarding an appeal from the
Master and it sates as follows;

'Chrger 58 rufe 17

(1) The appellant shall, upon serving the notice of appeal on the parly or parties io
the appeal, file an affidavit or servite within T days of such service
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(21 The appellant shall, within 21 davs of the filing of notice of appeal. file ond
serve a summony returnable before a judge for divections and a dale for the
hearing of the appeal

(3} If thix rule is not complied with, the appeal is deemed 1o have been ahandoned '

in my judgment the appeal |s deemed abandoned in terms of Order 39 rule 17(3) of the
High Court Rules in terms of the legal fiction, prevents fresh application being made
Any other interpretation would make ‘deeming provision' ¢ontained n Order 59 rule
17{3) redundant and superfluous,

This application for extension of time can be rejected on case management ground as
well. Onee a party had exercised right of appeal and withdrawn the appeal and had taken
various other steps, after withdrawal, as in this case the right to appeal is already
exhausted and question of a second notice of appeal will not arise,

After failure of all such avenues. sgain the same party canniol be sllowed o seek
extension of time to file second notice ol appeal, afier lapse of 4 years, thus allowing
unceriainiy emoding. ﬁnaﬁty of decision of the court, which had already been executed, If
this 15 allowed @ party can abandon any appeal at hearing and re sian the process again
thus wasting time and money of the partics and time and resources  of the coun,

There 15 no provision in High Court Rules to allow unlimited appeals against an order of
the court, if this i1s allowed any decision of the court will be open for challenge at any
time that will erode finality to a declsion made 4 vears ago and also already executed.

The rules of the court and procedural laws are dll made for smooth functioning of the
court system and also to provide optimum utilization of time and resources of the coun
in expeditious manner.

In my judgment the effect of Order 59 rule 17 (3) of High Cowrt Rules of 1988, 15 that no
fresh application for enlargement of time to file a Notice of Appeal regacding the same
decision be logically allowed. If allowed it would create a mischief 1o the ‘deeming
proviston®. Such an interpretation is not preferred. Whether the party had abandoned the
appeal midway or withdrawn at the hearing unlimited number of notice ol appeals
cannot be made.

It should also be noted the contextual interpretation of the Order 59 rule 17(3) of High
Court Rules also supporis that no application for cnlasgement of time for a
second Notice of Appeal, be-allowed when an appeal 15 already withdrawn.




21, So in my judgment the application for enlargement of time to file second Notice of

Appeal against the Master's decision should be struck off in fimine without considering
the merits as there is ne provision in the High Court Rules of 1988 when the appeal was
struck off and dismissed. Defendant had taken steps in the case after dismissal for over 3
vears and having failed all of them he cannot be allowed 1o make a fresh appeal. This
application is abuse of process and Plaintiff is awarded @ cost of §1,250, summarily
assessed, to be paid by the Defendant.

FINAL ORDER

#,  Summons filed on 29.4.2019 is stuck off.
b. Cost of this application is summarily assessed at $1250 to be peid by Defendant to the
Plaintiff.

Diated a1 Suva this 23 day of May, 2019,

JHJ::H pthi Amaratongs
High Court, Suvi




