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JUDGMENT
INTRODUCTION

1. Claimant — Appellant (Claimant) filed a claim before Small Claims Tribunal (SCT)
relating to damages from & motor sceident. The claim was fited on 8" July, 2016 There
is a dispute as o the date of incident, There are three days mentioned in diffarent
documents as date of incident. Defendant objected to the claim on the basis thal it was
filed sutside the time stated in Limitation Act, 1971 and there was aninguiry betore SCT
lo ascertain the dite of the sccident. The Referee of SCT had also mtempied 1o obtan
originals of the statements made in this regurd from Palice, but was infermed that the
priginals: of the said records, where copics of the documenis were obtained, were
archived. They were older than legally stipulated time to have griginals with therm. Hath
parties were granted opportunity to lead evidence through oral as well ag documentary
evidence to ascertain the date of incident. Both parties had produced evidence in SCT and
learned Referee had determined that the claim was filed ouiside the time period stated in
Limitation Act, 1971 as the correct date of incident was 26" Jupe, 2010, Having
aggrieved by that decision Claimant appealed to court below, This appeal was dismissed



in the court befow on 1432018, Having aggrieved by decision of count below another
appeal was made by the Claimant.

2. The grounds of appeal are as-follows:

ge:

That learned Magistrate crred in law when she failed to consider that the
Appellant's claim was within 66 year period and did not pass the | imitatien
Period.

That learned Magistrate erred in law when she gave her judgment forder
withaut properly hearing and analyzing the evidence of Appellant.

That the manner in which the learned Magistrate conducted the proceedings
was conducted {sic) in an unfair manner since the leamed Magistrate refused
and take into the considerstion to hear the Appellant’s evidences biing
presented before her and-as-a result the manner with the learned Magistrate
conducted the proceeding was in all circumstances unfair to the Appellant and
prejudicially affected the result of the proceedings, (sic)”

3. The powers of the High Court sitting as an appellate court from & decision of a
Magistrates Court are se1 out in Order XXXV Rules 18 and 19 of the said riles -and
state a5 follow;

‘Genergl Powers of Appeliate Ceurt

I8 The appellate court may, from time to time, make any order necessary
for determining the real question in controversy in the appeal, and may
amend any defect or error in the record of appeal, ond may direct the
court belpw to inguire inta and certify its finding on any question which
the: appellate court thinks fit fo determing before final judgment in the
appeal, and, generally, shall have as full jurisdiction over the wholé
pracecdings as if the proceedings had been instituted gl prosecuied tn
the appellate courd ay a court of first jnstance, and muy rehear the wirale
case, o may renilt it fo the court below to be reheard. or to be otherwise
dualt with ay the appellate conurt directs (emphasis s mine)

Powier of dppeflate court to give any decision or mraeke ary ovder

19. The appellate court shall have power to give any fudgment und
make any order that ought to have been made, and 1o make such further
or other orders as the case may reguire, including any arder as 10 cosis
These powers may be exercised by the appellate court, momwithyanding
that the appellant may have asked thai part of a decivion may hi reversed
or varied, and may elso be exercised in favour of all or any of the:
respandenty ar parties, although such respondents or parties wdy ml hrve
appealed from or complained of the decisian.” (emphasis added)
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1.

Thie power of the High Court regarding the Appeals from a Magistrate's Court in terms of
Rule 18 and Rule 19 included re hearing on the docoments that are contained in the copy
record: So any of the powers of court below can be exercised by the High Court in the
exercise of Appellate powers.,

In Fiji High Court case of daryan Enterprise v Mehak Unigue Fashion [2011] FIHC
T27: Civil Appeal 17.2011 (decided on 10 November 201 1) (unreported) Calanchini J (as
s Lordship then was) held:

‘T my judgment the jurisdiction conferved on this Court as on appellate courl
wnder Order XXXV to hear appealy. from the Magistrates: Court entitles the
C'ourt to consider the matter in question aya court of fiest instance (Lo afresh)
qmfetiered by the-decision of the learmed Magistrale and ax o result, §am entitled
fo -exercize my own discretion. Under Crder XXXVID T am not rvestricied fo
reviewing the manner in which the learned Magistrate exercived herdiscretion,
{See CM Van Stillevoldy BV -v- EC Caviersine [1983] | AT ER 699).°

Tlu.- g::ns:mi power of appellute court is discussed in a more recent decision in Enghind |
v_Maharaj Bookstore Lid [2014] 4 All ER 418 at 423
[F‘riv:.r Cwncil} and 1t was held:

It has-often been said tha the appeal cowrt st be satisfled that the fuage ai

first instance hgs gone ‘plainly wrong'. See; for example, Lord Macmillan in Watt
(or Thomas) v Thomas [19471 | All ER 582 at 590, [1947] AC 484 a1 491 and
Lord Hope af Craighead in Thomsen v Kvaerner Govan Ld [2003] UKL 45,
2004 SC (HE) I fat f16]-{19))....."

An appeal is against the final decision and not against the reasons given in the decision

{See Fiji Court of Appeal decision Kaur v Singh (unreported ABU 11 of 1998, 13
August 1999) and Cammonwealih of Australia and Others v Bank of New South Wales

and Othrers [1949] 2 ALLER 755 at 763),

In this appeal learned Referee had acted fairly in erder to determine the claim of the
claimant was filed putside 6 year time perlod stated in Limitation Act, 1971,

Section 15(4) of Small Claims Tribunal Act, 1991 states as follows;

“(4) The Tribunal shall determine the dispute according to the substantial merits
und justice of the case, and in doing xo shell have regard to the faw but shall not
be bound to give effect to steict legal pights or obligations vr fo actual forms or
techricalities.”

So SCT Is not bound to follow *strict legal nights or ebligations” or to the *forms’ or w
“echnicalities’ in its determinations and fexibility is given 1o consider parameunt
importance W ‘substantial menits and justice”
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|1. Section 15(4) does not aliow SCT 1o completely disregard the law, but it is not bound to
give effect to strict legal rights or obligations and the paramount consideration will be
merits and justice of the case. In NZI Insurance New Zealand Lod v Auckland District
Court [1993] 3 NZLR 453 held, that NZ had similar provision in NZ Disputes Tribunal
Act, 1988 where it alse needs to have “regurd to law” but not bound to give effect to legal
rights as they are not presided with legally gualified person but presided by aymen,

12. This is a balancing act of referee and depending on the circumstances of the case such
balancing act needs proper application. In this case leamed referee had properly
exerciscd this power,

| 5. Suva City Council v Ratwleva [2000] FIHC 35, Hbal001).9%s (3 March 20000 (Per
Fatiaki J) ( a5 he then was) held that Limitation Act, 197] applies to SCT, hence a claim
that is outside time petiod needs to be struck off. Learned referee had dome this after
conducting an inguiry #s 1o ascertain the date of incident. The issue relating to limitstion
was raised in SCT and referee was aware of the legal implication and had decided 1o hold
an inquiry to determine the date of incident. So leamed referee as well as parties 1o the
claim were all apparaised with the legal objection and they have participated in the
nquiry, oo,

14, Leaned Magistrate had rightly held that SCT had analysed the evidence properly o
determine the date of incident stated in the claim, This is:a:correct observation, by court
below-ant there is no misdirection and orerror of law:

15, Court below had also found that SCT had not exceeded purisdiction in detgrmining claim
of the claimant way filed ootside the 6 vear time period under Limitation Act, 1971,

16, There is no merit in any of the grounds of appeal, Considering the circumstances of the
case, Court below had correctly applied law and there is no error of law in the decision of
the court below, The power of court below in the exercise of appellate jurisdiction
regarding a determination of SCT is limited and that was correctly applied.

17. There Is no prejudice i the manner in which court below had dealt with the appeal,
There 15 no evidence on this ground.

I8. There are no merits in the appeal, All three grounds of appeal are without sny merit
Appeal is dismissed,

9. I'do not pward any cost, considering the circumstances of the case.

FINAL ORDERS
a. Appeal 18 dismissed,



b, Decision of court below is affirmed.
¢, Bach party to bear their costs in 1is Appeal.

Dated at Suva this 20" day of April, 2019,




