IN THE HIGH COURT-OF FL

AT S5UVA
CIVIL JURISDICTION

BE

Ex-

Judicial Review No.: HBJ 09 of 2018

EEN : STATE -

l. THE DIRECTOR OF LANDS

2. THE DIRECTOR OF ENVIRONMENT

3. ITAUKEI LANDS AND FISHRIES COMMISSION
4. SGV PACIFIC PROPERTIES GROUP

SPONDENTS

rie RAIKUILAL HOLDINGS COMPANY LIMITED

APPLICANT

Counsel : Applicant; Mr A R Matebalavy

1" and 2 & 3™ Respondents: Ms Motofuga M and
Ms Pranjivan R

4" Hespondent: Mr. 1. Fa

Date of Hearing: 26 February, 2019
Date of Judgment: 28" March, 2019

JUDGMENT

INFRODUCTION

I.

The Applicant had filed this application, seeking leave of the eourt to fle Judicial
Review. The statement made in pursuant to Order 53 rule 3(2) seeks certiorari-and
mandamus.: Applicant had sought lease of state foreshare and dres known as Denarauy
South (the Land) and. for this prerequisites were Environment [mpact Assessment
(EIA} and waiver of traditional fishing rights. Both requirements were fulfilled and
some additioral requirements requested such as site plan, investment and funding
requirements were fulfilled, bat 1% Deéfendamt on 29 day of Awgust, 20018 had
informed the Applicant that itg application for lease cannat be considered, since -a
subsequent withdrawal of waiver of fishing rights by owners, The waiver of fishing
rights was endorsed by 3" Respendem on 3132013 m favour of Applicant is
purpomedly withdmawn by the owners on 22" March: 2017, This ie the reasion foe
rejection the application submiited for |ease by the Applicant on 1322014 The
Applicant states that it had complied with afl the reuests made by 1" Respondent and
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rejeciion ol their applicaion 'due 1o -subSequent apphication hy 4" Respondent iy
iepal and should be quashied and mandsmus issued competling. " Respondent 1o
hiear and detetmine s appheation, n terms of law. There wis o hearing pranted for
the Applicant for rejection of its application. Since 2014 Applicant had lépitimate
expectarion of grant of lease and hid complied with requests of 1" Respandent. The

-applicant is also seeking a declarstion,

FACTS

&

el

4.

Applicant seeks leave to apply for judicial review of the deciston of 1st Defendant,
This 1s based on letter of 26" August, 2018, rejeécting its application for n Foreshore
Lease the Land.

Said Jetter stated as follow:

“The Director
Kaikutiay Hofdingy Lid
P ) Box 34129

Naudi

Liear Sir,
Re: FORESHORE LEASE APPLICATION REQUIREMENTS

. We refer to owr e-mail-of | November 2017 dAtd P responye
af 2 November 2007 i regards to the ahpve

A Pleasebe advised that e Wabier of Hstring righty endprsed fy
the Chairperson of the ifawkei Lands & Fiyheries Commission
(TLFC") 31 March 2045 in favorer of Kaikiilow Holdingy
Cpmpany Limited (*KHCL 7 was withdeawn by the résonrce
owners an 23 March 2007

3. On I8 November 2047, the Chairperson af TLFC hay eridorsed
the waiver of fishing rishis (oS1G Pacific Properties Groyn

4 Therefore we dre mmabie o consider KHCT 5 upplication for
fareshore lease any further,

I3 Please contact ihe undersigned for any further yueries
Sincerely
Lic Ir'lm-;-;ﬁ iMrs)
M Director Lands "

According to smd letter grounds for rejecting the application for the Siase Foreshion
Lease of the Land, wis the waiver of lishing rights previcusly endorsed for the
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Applican! on 31™ March, 2015 had been withdrawn by the owners on 22" Muich,
2017, further the sume waiver of fishing rghts had boen endorsed {or the benefit af 4
Detendunt on 18" November, 2017,

. % First Respandent in the affidavit in opposition stuted that fishing rights waiver granted
1o the Applicamt was revoked and it was the reason {or rejection of Applicant’s
request for the lease of the Land.

f. The affidavit in opposition ‘swates that the affidavit in opposition had annexed
revocation of fishing rights granted in Favour of the Apphicant marked O 16 the
affidavit , but in the sard document there is no mention shout Applicant.

ANALYSIS

T First there are requiremients are spelt out In Rule 3(2) and Rule 3(5) of Order 53 of the
High Court Rules. The Applicant had filed an-affidavit in support and it had suificient
nterest as the miakter in issue s its application for lease of the Land

B. Applicant filed this application on 29,1 | 2018, and inter uha seeks declaration wainst
the First Respondent for bresch of natural justice, furthermore. alleges errars of law
alsoron the pant of First Respondent,

A In its Statement in support of this apphication secking leave fallowing grounds arc

stated:

{a)The First Respondent aered wifuirly and i breael of the Rules of Natural
Justice in purportmg 1o direct cancellaion of the Waiver of Fishing Rights
granted to of the Applicant withowut giving the Applicant an opportuniy to by
hegrd,

(B The firs Respowndenr teted wifirly giad ) Bredoh af the Ruley of Natral
Justice in purporting to direct canecellation of the Appreval of Exvironmenial
Impaci Assessment Report granted to the Applicant without giving the
Applicant an opportunity 1o he heard

fe) T First Respondlent abused Ry diseretion ti thar he did nof ferke i
consigeration the following relevant nigirers

(1) The Watver of Fishing Righes had been dut W furthermiore praperly gratid
fa the Applican

(i) The Approval of Environmental fmpact Assessment Report had been duly
furthermare properly granted to the Applicarn

(i) There were proper provedurey to be followed if the Fiese Respiomdent
wanied the Applicant divested af firstly the Waiver of Fishing Righis,
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seconitiy the Apgoval | oF Egviianmental fpte't Assbssment  Nepor

(Al alf sarerial timey the Applican: remained excinsively vested with all the
rights und privileges appurtenant ta firstly the Waiver of Fishing Righey and
Secomdly the Appraval of Environmentil Impact Assessmemt Repart appiivabie
o the areas subject of the Applicant's applicarion for State Foreshore
LDevelopment Lease

() Far afl intent and purpase kvl cthority and power lo yecure the Waiver af
the. Fishing Rights for the Applicant iy vested in law exclusively in the owners
af the: fishing rights i convultation with the Native Lands and Fisheries
Commission the Third NResporrdent. nod with the Firg Rf'xp;w.-n'em

(0 Likewise, lawfil authority and power to grant the Approval af Ervicammenial
Impect Assessment Report iy vested by statute exclusively i the Second
Respondent, and not with the First Kespindent.

(ghin relation 1o applicable Waiver Gr Consinr nf Fishing Rights, the Firy
Respondent abused hts divererion in thal he flaitisd o dake inio eotisidermaiion
the follawing relevant magtery-

@l authority fo gramt Waiver of Fishing Rights ix vested- exclusivell in the
registered fiaukel owners of the fishing rights, tn convaltation with the
fienker Lanes and Fisheries Commivsion

(i) the First ﬁ‘ﬁ\’,.rmm'ff:r has neither stalttory por ety alfber guilority fo
direct cancellation of Waiver of Fivhing Rights gromed in favour of the
Applicant.

(i} the First Respondent has neither statwiory no any ather fawfall authariny
to divect grant of Fishing Righis to the Fowrrh Respondent granted
previously
Surther subsisting lawfilly i faveur af the Applican:

thidn relation to applicuble Waiver gr l'.'fcrfi.!:.'e_*n.' af Fishing Rights, the First
Respondent abused his discretion in that he fuiled to take Inty consideration
the following relevant matiers

(i) dwthoriey to gramt Waner qf‘Fr‘.ngng Rights i vested exclusively 1n the
registered faukef owners of the Sixhing rights, in Consultation with e
frankei Lavds arid Fisherivy Commission

() the Fiese Respondent has neither statwiory nor ain ather aithority (o
direct cameeliation of Walver af Fishing Rights granted In favonr of the
Applicant,




Fhe ) he e Responglent fics neither YLt ey e einy afhir L falf ot
o divect grant of Fishiny Righiy 1o 86V PACIFIC PROPERTIEN
GROUP granied previowsily turther stbsisting lawfully in favour of the
Appdicant.

fil dn relation to applicable Environmientil fmpaci Asessment Report the Firse
Respondent abused Iis disceetion in tha B did vt take Int) Consideration the
Sollawing relevant mattery-

(6} cutieriey fo grant Envivommental Impact Assessment Report is vested
exciuwsively in the Director of Enviramment.

(i) the First Respondent has neither Statutory mar uny other Guifiiviny fo
direct canceliaion of Emvivommental impact Avsessment Report granged
i favour uf the Applican

{1ii) the Firs Rexpopilent hay neither Ntatutary mo ' odher lawfil e iny:
fe divect - prant of Enviroemiental Impact Assexsmeni Repori o SGV
PACTFIC PROPERTIES GROUP pravitodd previesly firther yubcisting
fewfully i fervar uf the Applicant

(i e Fivst, Kool g Thivd Réspandenis Bave. aeted driitrartly andior
wreasamahiy

r'ﬂ;J The First, Second and Tiied Hespondents have made-erear of law.

() The First und Second Respondents have exceeded their jurtsdiction n
purperiing fo cancel the Environmental Impact Axsessment Report granted in
Javour of e Appdicant

ftd Fhe Firsi e Second Kespandens have exceeded thair furiselicriem in
Purpareing o cancel the Watver af Fishing Rights graned in Saver of Hye

Applicant

The Firwt, Second and Thivd Réspoidents Fave aoied canirary o thy legitimare
expectations of the Applicans

10, In  Prolind  Boaring Comparny Lid v Director of bands [2014} FICA 159
ABLIDOZ0.2013 (25 September 2014) Fiji Court of Appeal held,

“This s necessary in order "o eliminatd Frivalous VeXanion o fupieless
applications™ that wonld prima facie appear (o be so. (vide: Harthissun Lid v,
Dip Singh & Ors [FCA Rep Y6/365]

[43] These reguisites in developed furisdictions meay be :_r::mﬁ' s follows:
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(1) Was mveve o tiokdingte deli i sebking Jiliclal réview cigr T
e decisions Wy i complaimed  of By oan applicun

(21 Doey that decivion‘emanate from the exercise o Siatitary powel
i public bedy even if dispuies imvolving private pariey are involved”

(3 Whet reliefc have been soush By e applicant in Rz ey
appiication for leave . apply for udicial review ard o wilgm?

There. is no inordingte défay i this applicition was filed on 29,1 L. 2008 and the
rejection of its applicatton for lease of the Land was dated on 29 82018 wind would
have comimunicated afler this dae o the Applicant. Though the exact date of
enmmunication is not seted. Even from the date of letter the Applicant ki fled this
application within stipulated time,

The decision 1o refect Applicant’s application for lease was taken by 1¥ Respundent,
which is a statulory position created by a stamte, though 1t isaffecting the Applicant.

According 1o the statement filed by the Apphcant, First Respondent is responsible for
State Lands including the leasing thereof inder i

Un- 1322014 the Applicant had paid required fees for lodpement with the Fiest
Respondent an application fora State Foreshore Development | ¢ase aver the | ind.

The Ststement of Applicant further siated tha upon initial lodgement of the
Application the Applicant was initially required o provide to the First Respomdent
together with it Application, the following informstion riamely-

(a1} A Site Map of the area subfect of the Appfication
b A Concept Plan sefting. out the proposed development,
(ch An Enviranment mpact Assessment Repors (E14)

(d) A Warver or Cansent by the (hiers af the Fishing Hi‘g.fﬂj.' Jar the Freshore
dred encompassing the proposed development lease greg

According to the Applicant all the above requirernents were fulfilled by the Applicant.
There 14 no denial of that by |® Respondent in the affidavit in dpposition.

n & letter dated 2" August, 2017 addressed 1o the Applicant the First Respondent
requited production by the Applicant in support of iy Application. the fallowing,
narmety- '

(@) 4 Fisheries Impact Asessmient Survey, (o determing compensation payable to

the owners of the maditional fishing” righis in the wreq swhlect of the
Application: and

() The detatly regarding the Applicant's source. of funding for its prreped
foreshore development




19.

21,

23,

25.

26,

Aceordugg tothe Applicant, it hid #tiended o thi tollowing, in order to fullil sad
requitements by the First Respondent, dimeiy-

fid) Fiased with personne! in the Mimisiry of Fishevies for the putpase of securing
refevant fivheries report tnd as well as the amoionr af compensarton palable:

fhi ffﬂr.‘-. produced the First Rospondent detoils of the Applicant's source af
Junding for the prapesed foreshore divelopment

31.3.2015 Waiver of Fishing Rights for the development area had been obinined from
the owners of Nshng rights and it wis ratified by the Chairman 3™ Respondent

In the letter rejecting the application of the Applicant there is no mentroning of any
breach or failure to fulfil the condition imposed by Respondents or any other sgency|
According to the stutement 1iled by the Applicant it was informed that the ssid waiver
of fishing rights granted 1o 1he Applicant was withdrawn by the owners,

this position is renerated in the affidavit in vpposition. filed by the 1" Respondent, but
here was 1o evidence ol such revocadon presented.. What B annesed o8 O @ the
utfidavit in opposition of first Respandent s a revoestion of waiver 1o o person nhmed
therein and not 1o the Applicant. This i3 the basis of opposttion and withie walid
revocation thite cannol be subssquent wiiver of rights,

Apart from that Applicunt had fegitimate expeetation of the grant of lease of the Land
and in pursuant 1o that expectation bag invested in the said projecl. Un the request of
17 Respondent Applicant had not only obtdined EIA and submitted but alse sibmitted
tha to 2" Respondent for approval and approvial wis ulso granted subject 1o certain
conditions on: 16" March, 201 7.

Legitimate expectation can be provedural asin case of A-G of Hong Kong Vi Ng
Yuen Shiy []983) 2 4C' 629 | Even when there is mo estublished procedure the
Applicant needs 1o be congidered fairly before rejection s stated in K Fs. Bivmingham

Ly Conneil ex p Dvedper [1993] COD 340"

In By, Devon County Coupcil [1995] 1 AlER 73 Simian Brown L stated that it is
superflupus 1o state that public body will act fairly considering legitimate expectation.

So it seems that legitimate expectation is now converged 1o "aet fairlv™ aiid this needy
to-be considered by public officials in the decision miaking process..

Substantive legitimate expectation is a recopnized 45 consideration for decision
making body in Judicial Review first UK in Shrivil v e Sécrétary [1969] 2 Ch.
145" (see also § v Secrepary of State for Transport ex p Richmond upim Thames LRC
[1994] 1 WLR 74 a1 92),

p .nmiilnmra_:lw Law (11" Edi){Dxtard) by H W R Wade dHd C.F-Forsyth p 458
“ibid pass
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Lepitimute expectation 18 redopnived ds i pround for considerstion in the aecision
making m {iBibi) v Newhiam LBC 12002] | WLR 7237 though finally coun refected
the allocation of resources 1o be directed by the courl(see nlso REABCIFER) 1

Sceretary fur Defence [2003] EWCA Civ 473 [2003]1Q8 1397,

In paragraph 4{d)((ii) of \he affiduvit in upp::ui_sﬂinn of the first Respondent stated thn
it hadannexed such revocation of walver o fshing rghts 10 the Applicurt but had
filed only & document that does not show a révocation of Waiver of fishing rights 1o
the Applicant. Whether such revocation can be done without due process is another
issue. When fishing riphts are waived to the Applicant there were ne conditions
attached to that and #t was unconditional waiver by the owners and there was ne 1ime
period stated. In such a sitbation whether what wié waived can be waived again
subsequently for another pany is another issic thar 1% Respondént  needed
consideration. There is no evidence of such consideration by 19 Respandent. o

Legality of the second waiver on behalf of 4% Respondent which was endorsed by 3"
Respondent is gnothier issue. Once s valid waiver is done and endorsed under what
creumstances it can be withdrawn dnd how it should be done is not elea.

Ihere is an curguable ecase for Applicant for judicial teview agmnst 1he i
Respondent for failure 1o consider its applicaion for fease in terms: of luw snd
refecting the same éx parfe without propér consideration of legittmale expectution.

There 15 no oider cancelling approval of EiA granted 1o Applicant as stated n the
stalement in support of the Application seeking leave. S0 no leave can b grintigd for
un order secking quashing such a determination which wis nat made There is mo
eviderice of cancellation of approval of ElA; hence non. existent ordér canmnot he
teclared null and void, by the same Wiken there is no evidence that 4" Respondent had
phisined approval for an EIA and such non existent order cannot be eelared
undawful, mill and void. So leave in terms of paragraphs 17 (¢)and (g) of statement of
Applicant {subject 1o shove ressans) is refused:

FINAL ORDERS

Dated at Suva this 28" day of March, 2019,

& The apphication for Leave for judicial feview s granted.
b Cost of this application is cost in the cause.

High Court, Suva




