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JUDGEMENT
INTRODUCTION

L. The Plamiff who is the Head of Mwagali [ugai had filed this action by way of
originaling summons claiming rights of the land as customary owners. The Defendam
wis issued with a gravel extract licence in Wailiko River, The Plamtift is claiming that
the gravel licence issued to the Defendants does nol provide for access riphts across
Native Reserve Lands of Maragali Uugad, but the Defendant was constructing & road on
such land. The Defendant had started construction of an access read for the purpose of
extraction of gravel, The Plaintiff is seeking permanent injuction restraining construction
anid or using road over Native Reserve Land. The Plaintiff is afso claiming environmental
damage due to the said construction of access road 10 Wailike River over Native Reserve.
The Flaintiff also states that without dereservation of the said land, no right of way could
he granted in law.




FACTS

2. The Plamtiff filed the Originating Summons agmingt the Defendant, which had obtained
lrcence for extraction of gravel for & period of 12 months that will be renewed anmually.

3. Inthe Uriginating Summaons the PlaintifT is seeking determination of following questions;

i. ‘Whether the Defendant by itsell, its sérvants and/or agents and/or subsidiaries, holds a
valid gravel licence to extract and/or quarry gravel from Wailiko River in Sawakasa:

1. Whether the Defendsnt by itsel, ns servants-andior sgests-anddor subsidianes; is
required to seck. and did sought and obtained the written consent of the registered
members of Matagali Ulugai and/or the iTaukei Lands tnd Fisheries Commission
(*TLFC") and‘or the Roads Authority of Fijl and/or the Department of Environment,
severally mndior collectively, to:-

e}

(k)

()

td)

[e-reserve itauked lands refemed to by the TLEC as NLC 3060 an area of

604,03 58 hectares belonging 1o Matagall Ulugai (“the sald land™),

Leass the shid land or the piece of the said land wpon which the Defendant
now constructs its aceess road o Wailiko River,

Conitruct an access road agross the said land; and
Be ssues a Gravel Licence by the Taskel Lond Truse Board (“TLTB™)

commencing from 010118 to 31/12/18 10 extract gravels from Wailiko
River situated within the said land ™

ih. Whether the Defendant should be mjuncted or ordered by itself, its principal, their
respeclive servants and/or agents to refrain and be restrained from carrying oul any
field work, earthworks, earthmoving and/or construction of an sceess road across the
said band on the grounds that:-

2}

(k)

The Defendant has - failed and/or willfully sefused to obtmn the written
consent of the Plaintiff as Head of Mamqall Ulgal and majority of
members of Matagali Ulugai to de-reserve that piece of the said lund upon
which the Defendamt now constructs its access road to Wailiko River on
reserve itauked land;

The Defendant has failed and/or willfully refused to obtain the writlen
congent of the Plaintiff as Head of Matagali Ulugai and majority of
members of Matagali Ulugai to lease that piece of the said fand wpon
which the Defendant now constructs its-aceess road to Wallika River on
reserve itaukei land;




s

€} The Defendant has failed and/or willfully refused 1o apply for de-
reserviation and issuance of itaukei lease by TLTB over thesaid land;

(d}  The Defendam has failed and/or willfully refused to obtain the writlen
consent of the Plaintfl as Head of Mugali Ulugal and majority of
members of Matagali Ulugai to construet its access road to Waliliko River
on reserve jtavkei land;

(e The Defenidant has failed andior willfully refused to negotiate with and pay
consideration 1o the Plaintiff 48 Head of Matagali Ulugai and majority
members of Matagali Ulugai for the construction of its access road on
Matagali Ulugai reserve itauker land to access Wailiko River; and

(fy  The Defendam has failed andlor willfully refused to do Envirenment
Impact Assessment (“ELA™), Troffic Impact Assessment (*TIA™) and
obtain all necessary approvals to consirect its access road from the
Plainuff az Head of Matagali Ulugal and majority members of Matagali
Ulugai, Lands Department, Ministry of Environment, TLTB, Roads
Authority of Fiji and TLFC, in order 1o actess Wailiko River.”

In support of the Originating Summons the Plaintiff had sworn an-affidavit and he stated
that Diefendant had attempted to construct a road through the Native Reserve belonging L
s Matagali without dereservation and also without obtaining their consent for such
dereservation and or for lease:

The Maintff is also alleging thmt Defendant had not obtained Environmental [mpact
Assessment (EIA), Traffic Impact Assessment (TIA) and permission from other relevimt

government autharities, for the construction of road access for movement of heavy

vehicles and transportation of gravel.
The Plaintiffsought . following restriining order

“An interim injunction prohibiting the Defendant from continuing, carrying on and/or
completing all access road works and constraction currently being undertaken by the
Defendant by itself] its servants and/or agents and/or independent contractors within
Matagali Ulugsi®s itaukel reserve lands at Sawskasa, Tatdevu uniil further order of the
Court.

The initial application for interim relief was made ex parte and since there-was a néed for
translation of 2 document it was ordered. This translation was submitted and ex parte
summons was converied 10 fer partes SUmmons.

When this mater. was fiest called before me the counsel for the Defendant did not admit
that they are constructing a road-and stated that it may be RDA or any other government
body.




9 On 28.11.2008 an interim injunction was pranted restraining the Defendsnt from
constracting the necess road and if it had completed using the said road (il hearing of the
irter parfes summons.

10. The Defendant bad fited affidavit in reply to the infer partes summons for injunction
11. In the atfidavit in reply the Defendant is stating inter-alia,
i The Plaintiff is répresenting only a minority of Matagali Ulugai

i, Defendant had followed due process in obtaining gravel extraction licence,
iii. It had obtained EIA according o the TOR issued by Ministry of

Enviranmant.

i An offer wes made for access road for gravel éxtraction from ITLTHE. who
i authorized to do so, '

V. The Defendant had paid sum of $8,244.50 for road access.

¥i, The Defendant was granted spproval for road access and had constructed a
road of approximately 2-4 km on existing old logging road from the last
howse-at the settlement to the Wailiko ereck.

Vi The aceess road is almost complele and expects w0 star extraction of
grave| within a week,

vitl. U an injunction is granted gravel extraction operation will be seriously
affected.

i, The currént proceeding are being filed merely to frustrate and defay the
Defendant™s operation.

12. The PlamtiIT did not file-affidavit in reply to the Defendant's affidavit in opposition.

13. The Defendant had olso filed wrilten submission and Plainti{f did not file submissions,

ANALYSIS

14, The Plaimiff is seeking interim injunction restraining the Défendant from constructing
and or using socess road w the gravel extraction site

15. Though initially declined 1o accept the Defendant was constructing  an access road, in
the affidavit in opposition Defendant had admined that fact, (See paragraph 13 of the
affidavit of the Defendant): '

16. It had stated thar the road construetion work had almest completed and extraction of the
gravel was shout o star,

17. The Plaintiff is the head of Matagali Ulugai and stite that access road that Defendant js
going to use, form a part of Native Reserve.




18, 11 50 such land it needs to be dereserved before granting of consent to use it as un access

19.

20,

1.

4.

road. No documentary evidence produced by the Plaintiff that the said land where the
road work had commenced form part of Native Reserve

The Defendant had not denfed that fact, too. So at interim injunction state | consider the
fact thai the road construction by the Defendant was on Native Reserve,

The Plaintift is also complaining about destruction of fauna and fMora and nnvimmﬁeint:_tl
destruction, in Native Reserve Land, which iy irreparsble harm o all the species’
inchuding Plantiff,

In dmerican Cyananmid g v Eihicor Lid | 1975) | AIVER 504 a: 510 held, _
8o wnlexs the marerial wwaiiable 1o the cowrt gt the heariag of the appiication far an
interiocutory impunction faily vo disclose that the plaineiff has any real prospect of
succeeding in hiv claim for a permanent infunction af the tril, the court should go on o
contider whether the balance of enmanidnce Hes In favoyr of granting or refusing the
interlocurory relfef that is sought.

. The Plaintift had filed originating summons seeking determination of the Tssues raised in

the -said summons which | guoted previcosly. These issues cannot be considered
frivodous.

- 80, there is 2 seribus question 1o be determined-in this Originating Summons regarding

the construction and or usage of access road to the gravel extraction site licenced 1o the
Defendant in terms of the relevant statutory provisions.

The Defendant in the written submission stated that road access was pranted in the
Licence for grave extraction marked *MV1" in their affidavit in reply. (see paragraph 24
of the submissions). This cannot be accepted as quoted clause 6 of the conditions of
Licence does not gramt any road access, but only grants permission {o enter adjoining
land for the purpoge of exraction. This is only to extract entire arca J:ri' the land leased
equipment may need o move to adioining land for ‘aceesy and eqgress.'

25, Native Reserve cannot be lcased as an access road unless it 15 dereserved and there isno

2.

a7

evidence of such dereservation. The Det:mﬂnnt had not denied that, access road being
part of Native Reserve.

In the Terms of Reference (TOR) for the EIA there is no indication for a requirement 1o
consider the closest access road 1o the extraction site and the environmental impact of

such access road being constructed and being used for heavy earth moving vehicles

regularly during the construction phase and also afier operition of the extraction,
transportation of gravel tll extraction of gravel is discontinued.

Thie Defendant had produced an offer for 8n sceess road for gravel extraction, This is
annexed as "“MVE',




<8, Thig letter was issued on 23.08.2018 and had not annexed any sketch or plan of access
road though the aren of the access road is mentioned 4s 1.1035 ha It need not state that
ttal area ofa road cannot be considered as definite mad atcess, without a sketch or plan

29. The offer fur the said acoess road needs o be agcepted by the Defendant and there is no
cvidence produced indicating acceptance of the offer or any communication to that effect

30. Even acceptance of the offer, will not grant Defendant road aceess through o defined
Recess road,

31, Though it is not suitable 1o test the evidence produced through affidevit at injunction, if
such communication was presented it would have indicated the location of the aceess

32, 50, simply the Defendant had not produced any evidence for ihém 10 construct & road
secess o the licenced grave| pit

33. In dmerican Coananid Co v Efileon Lid [1975] 1 All ER S04 a1 509 held,

The elject af the. inteplocutory infinction i5 e profect the pléadntiff again infiry by
vialation of his right far which be cowls por e adeguarely comperisated i damapis
recaverahle in the actian if the wicertainty were resolved in his favour at the irial but
the: plaintiffy need for ruch prowection must b weighed against the corresponding need
of the difendant to he profeciid aguinst infury resulting from his having been prevented
froin gadrcising fix e legnal il for wiich he could ot be ui:.n'e:g:.ra..le'-'fp :.'nml,!.lr.'ﬂ'aﬂr!.ﬂ
under the: plaintiff's andériaking in ddmicges i the ancertainty werk resalved in the
defendant’s favaur al the trial. The cowrt st weigh one need againe another and
determine where ‘the halgnee of convepience! fligs,

34. The PlaintifT is-alleging that Defendant s constructing & road in the Nigive Reéserve  If
so, it is not only illegal but also damage to the environment will be irreversible and
irteparable harm will hippen 1o the environment.

35, The continuation of usage of such-a road will be & continuing infringément of rights of
the Native Land Owners. [t will glso be continuance of {llegal activity, if it is so.

36. Mo amount of damage can compensate such an activity, The Defendant js ulso alleging
that through this injunction they will also suffer demages. The Defendant is alleging that
Plaintiff is not in a position to pay such damage if they are successful at the end,

37, Neither party is ableto compensiite the other through payment of maney in this instance,
and balance of convenience needs 1o be considered.

38. The Pefendant had not commenced its gravel extraction. The issue is not the extraction

of gravel but-access road to the extraction sité, The Plaintiff ind the swners of the said
land will be irreparably affected if their Native Reserve is exploited for commetcial

&




purpase without following due process, and there is nol even a plan or sketch as 1o the
location of the road, This indicate Defendant had no suthority to construct a road from
undefined access road which was offered to them. The Defendant state that they have
paic for such access, but without a defined road there cannot be legally enforceable right
Lo Hecess,

39, So, how can Defendan stan constructing e road access 1o their site of extraction? This is
not explained in the affidavit in reply.

4. i the iﬂlil.lﬂl:liﬂ‘ﬂ 4 st gl'ﬂritl:nd the DE.'ﬁfnd;uni may construct any road from any FII'E'E:E
including and not limiting Native Reserve ignoring all other legal requirements. This is
riol acceptable and needs to be restraimed.

41. The Defendam is yet 1o obtain lease for the said -sccess though due process after
fulfillment of EIA and other requirements undet the law. The TOR of the Ministry of
Environment has not included impagt of the sccess road. 11 a Native Reserve is used [or
aceess that will not be illegs! but also pollute and destrict the environment ireparably.

42. Defendant is a commercial entity and road acedss 1o the site needs to be first demarcated
in-a plan or sketch and without that, they have started construction of the road, Before
oblsining a contract for use of such dand as road access, after proper concurrence of the
refevant ministries, no road can Be constructed and ot used for heavy each moving
vehicles for extraction and transportation of gravel

43. 80 the balance of convenience favours the Plaintiff to mainiain the status quo through
restraining construction of access road and or using such road by the Defendant for the
purpose of gravel extraction snd or transportation of gravel.

44. The interim order granted on 28" November, 2018 is hereby extended (il final
determination of this Orginating Summons. The cost of this applicstion {5 cost in the
Cause,
FINAL ORDERS

& The interim order granted in this nistter on 287 November, 2018 and sealed on the sdme
day is extended ull final determination of this Originating Summons.

b. The cost of this application is cost in the cause.




