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Coirse/Back groumnd

I'he matter before me 18 the substantive apphication for judicial review by the applicant Mr
saveno Baleikanagen: The applicant 1s challenping his tzanster to the PSC on | April 2014
and the redundamey on 3 May 2014 o a nushell, he wvers: that the transfer and the
terrenmatan of employment on the grounds of redundaney was in breach of the procedure set

it by thie relevant laws and also in breach of The principles ol nataral justice

Al the outset. | must make it clear that potwithstanding my findings, | will not be sedering
any reliet orremedy an the matter. The applicant has nidw past bis retirement ape He was 53
at the turie the 1ssues surrounding s transler und termnation of employment came abom, In
fact, ns far ps this matter s concerned, the 1ssoes bre now academic. The matter cannot be

sent back oy the emplover lor reconsuderation on proper procedure.

The applicatinn for- leave 1o apply for judicial review owt of time was granted by the Full
Court on 23 February 2017 on o appeal from the High Court, Hon, Justice Alfred in hearing
the application tor leave Lo apply for judictal review oot of time had refused o grant 1he

apptcaten and also dismossed the applicaton for Jeave.

The Court of Appeal found that the High Coun bad erred 1o Tailing to ¢onsider same aof the

tollowing teets, wiich in the Full Court’s view. could constitute breach of natural justice:
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Thre suilden transfer withour fellowing the requirements of 5. 13 af the PSGR and ity
frpect,

by
-

Wiether the position was in fact redundant;

I Whether there was an element of “mala-fides’ in relation to the termination when the
applicant was nof allowed an epportiity 1o be heard.

4. Whether there was pracedural impropriesy.

tn form of bref background. the applicant was emploved by the PSC since 13 Decemiber
I988. He was emploved first as an Admimstrative Officer in the Industrial Relatiens Divisici
al the PSC. Since then, he served in different capacities a1 the PSC, He was promoted to

Varions pasls

Since 19 Aogust 1999, the applicant was posted] oiside the PSC a8 Depuly Secretary in
vanous Ministries,  On | November 2000, he was pasted 1o the Minisay of Local

Government, Urban Development. Housing and Environment as the Deputy Secretary,

Un 1 Apnl 2014, he was transterned 1o the PSC with immediate effect. Fé reported 1o PSC as
per the requirement of his wansfer letter. The applicant says that he was sick on 1 and 2 April
and he gave a sick sheet for His absence. When he reported 1o wotk on 3 April, he was
iommed by the PSC to go on leave. The applicamt sivs thut be did not want wo go an’ leave

but he did so-as he fell that that was the instruetion that he had o fellow:

He therefore wrote o lenter asking for leave 1o farmalize the samme. He wrote to go on Jeave

from 3Aprit 2014 1w 2 May 2114

Chn 24 Aprid 2014, he was called o report 1o the employer for discussion. He did and was told
It thete wiss no post vacant at the PSC and as a resalt he was 10 be made redunidant. This
was confirmed by a etter ditedd 24 April 2004, The redundancy was 1w take effect from 3

hav 2014
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he applicant was paid $34.486.05 in redundancy pay. He was also pard $5.517.468 for 28
days of long service leave npnd %2, 20707 for § days of annual leave, 11 is against that

bisckyrownd thot the progeedings are brought

Law and Determingtion
here are bwo aspects thal the applicant 14 challenging, The first 15 the transfer and the seéond

ts the sedundancy. 1 will deal with both under separate heads.

A Trumsfer to PSC: § Aprid 2014

Un the guestion of transfer, Mr. Maisamou argued that Regulation 13 of the PSGR was not
follosswed when the applicant was immediatelv transferred oy the PSC. He asseried thai the
law reywires that the employee be piven 28 davs’ notice of the transfer, an apporunily 1o

state his or her vrews, and (o vonsider the same. There wits non-compliance with this law,

Ms. loukel argued thm the Permanent Secretary of the PSC had pawers o teansfer an
employvee. When such powers were exervised and the applicant wransferred with immediate
effect, he did not roise any objections 1o the same. He aceepted the transfer. He later rrised
issies on the reasons for the transfer which was not piven o him beenise it is a known fact

thatt there 15 a need for movements 10 be made withan Gifferent Ministrics from time w0 tme,

In my view, no one 35 challenging the powers of the Permanent Sceretary (o franster the
emplovee. The issue before the cobnt is the proceduse that the Permanent Secretary must
invoke incarming out the powers. The Permanent Secretary has no powers 1o ignore, oot or

bvpaoss the procedures set by the law unless he has been pranted an exception by the low,

* Further, what the applicant <id sfler the vanster is nol ander serubine. He mav not have

ratsed any objectons then, simply becanse heowas not alloveed the sppartunity o raise
abjections. | say this becagse there is no evidence ol complionce with Regulanon 13 of the
PSR

This fakes me to 5. 13 of the PSGR which reads:




[4

21

“The Commission may transfer the employee without the employee's agreement only if the
Commission has-

fa) 28 duys written notice of the transfer;

by given the empioyee an opportunity to state liis or her views about the franxfer: anid

fed comsidered any views stated by the employee,

| renterate that there it no evidence that the Pernanent Secretary complied with the law. His

view in-hs affidavit was simply thin the conteact provides for the transfer and se he carrisd

out the same. He has notaddressed in his offidavit why be did not comply with the Jaw

- M. Taekei stated that the applicam mude no objections regarding his ransfer, He could

brave only done so if he was asked 1 writing to do so.as required by the law, That is the best
practive that should be adapted by anv emplover. In absence of proper provcedure being
alforded 1w the applicant before transferring him, which procedure alsa provides an
epportuniy o be heard. T find that the powers 1w exercisé the transfer was procedurally

improper und unfar,

8. The Redundimer - 3 May 2014

M. Maisamuia argued thas the PSC should kave [ollowed 5. 107 of the ERA in carrving ol
the redundanics. Ms Taukel argues that 5. 107 of the ERAL at the time of the redundarscy. wias

net gpplicable 1o the PSC,

e redundancy was made effective on 3 May 2004 A1 that tme the ERA did no apply to

the PRC by virtue of s. 3(2). See Aer 20 of 201 £, The provision as il then was read-

“This Promuigation does not apply to the Government, including the Public Service

Commmiission, .. "

. The above provision was Jater amended by Act | of 2006 which i essence Tow fates that
N '

the PR s bound by the Agt,
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Apart from the provisions of s 107 ol the ERA, T am ngd shovwn any other prescrbed
contrictugl or legal procedire which pught 1o have been follewed at the time the redundancy

e Chrraed oL,

Hiving sad that, | must say that it 18 a fundamental pninciple of law that & party must be
piven an opportanity 1o be heard in respect of o desision that is likely w aftect bis Hvelihood,
In this case also, there is no evideénce thal the applicant was heard 'or glven any opporiunity o

consdt the empiover when such a drastic decision was made to make him redundant.

The semployes wias entitled every right 1 question and be heard on why he wus transfermed 1o
a position when there was no vacancy, He had been in service with the State far almast 26
vears, being hadl of his lfe. when he waz terminated. He was entitled to be consulled snd
heard on Ris views and provided explanation and wavs o minimize the effect of the
rechimadaney. The emplover hiad i omy view breached a very fundamental principle of law and

theretore making the process procedurally unfar

| reinforce my findings with whit Mason U3 Deane und Mellugh said i Annetts and

Another v MeCann and Others (1990) 97 ALR 177 at 178,

“Itcan o be taken as sertfed that, when o statite confers power upon a prblic official 1o
destroy, defeat, or prejudice a person's riglis, interests or legitinnte expechations, the rules
of natural fustice regulate the exercise of that power unless they are excluded by plain

words of necessary infendment..”

Y. Frther, In Kieav West (1985) 1539 CLR 550; 62 ALR 321 Mason ] said (CLR at 584, ALR

ut 3461 that the Taw i relation Lo sdmimistrative decisions

“ Ry mowe develpped tooa polnt where it may be accepred that there Is a comemen law
duty fe act fuirly, in the sense of accerding procedural fatrmess, in the making of
adnnnistrative decisions which affecr rights, inreresrs and legitimare expeciarions, subfect

anfy ta clear mamifestation of a confrary statinfary intention ",




27 Ms, Toukes has not iwdentified o meany taw which excludes the applicant’s rights 1o require
martoral justice m a4 situation where he s being made redundant in the manner he was afier
having served the Staté for over two ond 0 lall deeades: In-absence of that, 1 tind that the

requirement of natureal justice could not ave been overfooked

T8 Whether the redundancy was warrwted in the clréumstiances @5 not for me in g proceeding for
Judictal review to consider. | nm simply congerned with the propriety of the procedure and
the powers. [ find that the redundancy was not carred out with the basic requirement of

natural justice

Final Orders

28,1 find that the transfer and redendancy both were procedurally anfair m that there was non-
compliance of the law and the pnnciples of patural justice. NMotwithstanding my fimlines; |
Grdd thit the grant of any remedvlst would be ineffective fior the reasons explained In
paragraph 2 above. | therefore decline to make sny orderd m this matter exeept Jor onders

reparding ¢osts,

30 L order that the applicant should have costs of the proceedings in the sum of $2,500 s theee
werg 1o further papers or pleadimgs filed alwer the matter was remitted o High Courd. The

pirties abso did mot fle any submissions: There wos mintmal disbursement as s result
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