IN¥ THE HEGH COURT OF FLIT
AT 5UVA
CIVIL JURISRICTION

Civil Case No.: HBC 43 of 2017

BETYWEEXN B D LAKSHMAN & SONS PROPERTIES LIMITED a limited
libility connpany havioe it registered office a1 12 Denba Precholds in
Macific Flarbour, Fijl.

PLAINTIFF
AND 3 ABRAHAM MORRFELL of Waivanitu Road, Waiyanitu, Natvakarokuaro,
Navua
DEFENDANT
Counsel - Ms. M. Choo for the Plaintiff
Mr. k. Chamhers for Interested Party
RULING
INTRODUCTION
i Tl Befendant- Applicant i Defendanty filed the summons to vacate the heanng and stay

entircement” on 22 [anuary, 2018, This is a matter where the Defendant is secking
extension of time against the Master’s decision regarding an eviction procesding in terms
of Section 16% of the Land Transfer Act. The Defendant had appeared before the Master
wirk was represented hy @ legal practttioner and had consented to the orders delivered by
Muster on [9™ July, 201 7. [nter partes sutmmons was tiled on 4™ September, 2017 inter alia
seeking enlargenment of time tor appeal of the Master’s Order made on 19 July 2017, This
summens was adjourned since there were numerous summons {led subscquent to that
First of thin was ikt on 2992017 by the Plaimtift-Respondent {Plaintifly, Next was an
Hnter partes anplication” seehing inter alia. o addition of a party (Tomu Marly who
albepedly lived vutside the premses and this summeoens also sought to set aside the Master's
order made on 197 July, 2017, There was a further summons for “Inleresied party's 2™
Inter Partes Summons® for jointder and consequential orders. The judement deliverad on
81 Drecember, 2017 refused the application of Tonnl Mari ta be joined to this proceedings

at this time. On 12% Thecember. 2017 the adjourned sumumons of the Defendant seeking



entargement of time was Nxed for hearing on 5% February 2018, On the verge of hearing
that the present sunumnons seeking vacation of that hearing was tiled on 22™ lanuary, 2018
and it was first menrioned en 319 Jumeary, 2008 and parties were directed o file wrinen
submiassions and Detendant’s counsel said that 0o reasoning s nesded but 4 *ves™ or ‘oo’
would he suffictent. 'The vral rubing was delivered on 2™ February, 2018 refusing the said
application in order te facilitate the partics for the hearing on 5% February 2018 and for the
completion | informed the panies that written reasons tor the relusal will be given on

followinyg working day on 5% February,

ANALYSIS

~
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The Masier had delivered an order on 19" July, 200 7. [t was a consent order. The Defendant

was represented by a legal praciitioner,

The sume legal practitioner had made an application seeking enlareement of lime for appeal
and also for stay of the execution and also for consolidation of this matter with a pending

civil littgation (HBC 219 0r 2007 by Tomu Mari, on 4% Seprember, 2017,

The above swnmons was adjourned due the numerous applications filed subsequently by

parties to this action as well as Tomu Mari.

The present summons is fled by Defondant seeking Tollowing orders

s o fearine af the aopfication fr feave to appead Bn this mutiter vt
£ 1, 1L ! 3

denea for 3 Febrnaey, 2008 sheldl be vucared

Thar the applicarion for feave to appeal shedl be staped uniil tinal
determintion of the application for Coastititional Kedress in Mari v BD
Laksman & Sons (Propertivs)led HBM 145 or 2047,

Fhu enforcement of the said comsent orders made on 9% July, 200~ for
vacunt possession of the Jand in OF 232993 mowa ar Vivakaroko shafl
he stayed untfl finad determinativn of the said application for feave o
appel.

Any other refief that this
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This summons was Hed on 22 Jasuacy. 2018, when the hearing was already Hxed for the
long uverdue sumnwons seeking enfargement of time for the consem order of the Master

made on 19" July, 2017,

[he purported summaons was made in terms oF Order 39 rule 16 of the 1ligh Court Ruley

ul 1988,

Order 59 rule 16 of the High Court Rules of 1988 states as follows

Hait) The filing of u aotice of uppeal or un application for teave shall not
operate av o stay of execution or procoedings. or any dep therein unless
the Cowrr so divects.

(20 i application wider paragraph (1) shall be made by wav of ae mter-
prarte summons sipporied by ar affidavit,

The Order 39 rule 16 does not allow a party 1o seek vacation and or posiponement af a
belated hearing ol'a summeons seeking enlargement of ime for the appeal against Master's
order made on 19" July, 2017, A postponement of hearing is a discretionars matter of the
judicial oificer (Judge). (see Maxwel v Kenn | 19281 1B 645 tollowed in Barclays Bunk
Ple v Cofeptan oted [2000] TANER a1 394,

The basis of the application seching vacarion of the hearing of the summens for
enlargement ol time 15 that Jomu Mari had seaglu Consttutisnal Redress, This s a

separats matter befure ancther judge.

| have refused Tomu Mart be added to the summons seeking enlargement of time for
Master's onrder made on 197 Julv, 2017 by consent of the partics. So. o Consiitutional
Redress apphication by a party who was relused 10 be added cannot be a reason o postpone

the hearing of the summoens for enlargement of tme.

The summons for enlargenient ot time way {iled om 22 September, 2017 and it could not
be heard earlicr duc to numerous applicatims ihed subsequently, at least iwoe such

applications were filed by Tomu Marl whe was aot ey en o party W the action hefure Master.




[3. Sa there s ao reason w postpone the hearing of the summons secking enlarpemoent of time
for appeal against consent order delivered an 19 July, 2018 There is no material in
affidavit in suppart of the summons thul show that applicant will be denied of justice if

hearing proceeds on 3™ February, 2018,

4. The summons filed oo 22 fanuarv, 2008 is struck ofF and the cost of this application {3

summari v assessed at 310

FINAL ORDERS

a The summons tiled on 22™ January, 2018 seeking vacation of the hearing {ixed for 5
Iebruary, 2 8 is strock off

b. Cos of this application is summarily assessed at $500,

Diated at Suva this 3™ day of February, 2008

Justice Deepthi Am

Hizh Court, Suva

raiunga




