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JUDGMENT

INTRODUCTEHHN

IC The Plaintifi’ hLiled this action for specific performance and alse for damages. The
application for injunction was filed with a writ of summons and endorsement of claim on
17" November. 2017. The 1* Detendant had entered in to Sale and Purclase Agreenwent

(SPA) with the Plaintiff. and had accepted a deposit For that, despite that 19 Defendant had

emtered another SPA with the 2™ Defendant. Considering ihe nature of the alleged,



irngement an ex porfe inpuncton was granted on the same day, restraining the 1%
Diefendant from dealing with the said propeny, The Defendants objected to the vx parte
imjunction on the basis of material non-disclosure and alse zlleged non-comphance of
section 131 of State Lands Act, namely fadure 1o oblain consent of Dirccior of Land
{DL) 1w institute proceedings for an injunction. No Statement of Claim was {iled. by the
Piaintiff even at the time of the fmter parres heanng though there is a summons filed seeking
an extension of thime to file Statement of Claim. The Defendants also allege that the 8§ PA

entered belween the Plaintiff and 1% Defendant is void.

FACTS

2 The Plaintiff filed Wil of Summons with an endovsement of claim an ex parte Summons
dated 17 November 2017 secking the following corders;

Ya) That the 7 Defendant by themselves or by their servanis agenis or otherwise
howsoever be restraiaed from dealing with the Property comprised in Crown lease
Noo 2073 theing Lot (0 Seciion 3. Flagstaff and having an area of 31 perches) ("the
Property’) in any manaer whatsoever

(B) o such further or ather orders.....

3. The Summons was filed pursuant 1o Grder 29 Rule 1 of the {Tigh Court Rules 1988 and the

following atiidavits were filed in support ol it
{a) The Affiduvii in Support of Rasmir Singh swom and fited on |7 November 2017 ("the
RS Affidavit"y

4, Upoen the hearing of summons and the supporting affidavit ex perse injunction was granted

preventing the 17 Defendant from dealing with the land in issae,

Ln

A Supplementary Affidavit of Michael Kum Kao Joe sworn and fled on 27 November
2017 {"the MEKI Aflidavit") was filed and along with that disclosed some additional facts,

which had allegedly come 10 Plaimiff s knowledpe after obtaining ex parte injunction,
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When the matter was first mentioned before me infer paries, the injunction granted on ex

parte was extended ll lurther order of courl and directions were made to file and serve

atfidavits in opposition to the hnjunction and sccordingly an affidavit in opposition was

filed.

According to the athdavit in support. the facts are as follows;

(a}

(b}

{ch

{d:

{e)

In Ggtober 2017 the Plaintiff and the Firsl Defendant negotiaied for the sale of the
Property 10 the Plaintifl and the nepotiations successfully concluded with the First
Defendant zgreeing to sell the Property to the Plaintift for $400,000.00.

Al the said time the First Defendant was and she remains the registered proprietor of
the Property.

On 17 October 2017 the First Defendant signed a Sale and Murchase Apreement and
presented it to the Plaintiff to sign. The Plaintiff signed the Apreement and on 13
November 2017 paid a deposit of $20,000100 into the First Defendanm’s solicitor's trust
SLCOUM.

The Aprecment was staniped by the Commissioner of Stamnp Duties on 16 November
2017, The Plaintiff's solicitors were provided with the First Defendant's TIN letter on
16 November 2007, The tin letler was a mandatory requirement for the Agreement to
bt stamped by FRCS.

On 16 November 2017 the First Defendant's solicitors informed the Plaintift's
solicitors that the First Detendant had engaged another firm of solicitors and had
entered into a second agreement for the sale of the properly to the Second Defendant
and that that transactivn was due {0 be settled on 17 November 2017, The consent from
the Director of Lands to this transaction and the exemption of stamp duty by the Fiji
Revenue and Customs Service was doune.

According to the supplementary aifidzvit filed upon the grant of ex parte injunction
the Plamntifi further revealed

a. she is yet 1o teceive the consent of the DOL ur lodgment of caveal and or for the
institution of the proceedings, though an application was made,

b, her solicitors had discovered that 19 Defendant had transferred 2/3 rd of sharcs in
the property in issue to third parties. who are step daughters of the 1" Defendant.

¢. The smd third parties along with |* Defendant had morigaged the property 1o a
Bank.

d. the transfer of the property as well as the morigage were not endocsed on the tiile,

3



4, The affidavit in opposition {iled by the 1" Defendant admitied the transfer of 2/3 share of

the property to her step daughters and stated that SPA entered with the Plaintiff is void.

10, The Defendants alsa allege matenal non disclosure, non compliance of Order 18 rule 1 of

High Court Rules of 1988 and also non compliance of Section 13{1) of State Lands Act.

ANALYSIS
bl The counsel for the Defendant objected to the injunction on several grounds and they can
be sumimarized as

a. MNo consent of DOL was oblained hetore instituting proceedings for an injunction.

b. Non-disclosure ol material facts — failure 10 conduct due diligence before institution
ol the proceedings.

c. Mon-compliance of the Order 18 rule | ol the 1Tigh Court Rules 1988,

d. 'The Sale and Purchase Apreement (SPA) entered between the Plaintifl and 1+
[etendant iz void us no consent of BOL was ubtained belore entering in to said
agreemeni.

g Clause .1 of the SPA makes it void in any event as ny consent of DOL was
obained within the stipulated time.

i The annexed copy of the title is not a certified copy hence it is in admissible as

evidence in courl.l Section |4 of Civil Evidence Act)

Consent of DOLL to institute action for an injunction.

(2. Injunctions are discretionary remedics of the court and unless statutorily prohibited i can

be granted to prevent o civik wrong. If the lepislalure intends to prohibit an equitable
remedy as imjunction it should be clear. | cannol see any such prohibition comtained in
Section 13 of State Lands Act.

Section 153 of the State Lands Act states as follows

B3 -1} Whenever in any lease under this Act there has been inserted the

Folfowing clouse:-

"This lease is o protected lease wnder the provisions of the State Landy
Aer't

thereinufter calfed a protected fease) it sholl not be tawful for the fessee
thereof fo afiene or dewl with the land comprised in the Tease of any part
therenf, whether by sule. transfer or sublease or in any other muonner

" Barlier Crown Lands Ordinance Section 150 1) where st stated ' Protecied lesse under the provisions of the Crown
Lands ODrdinance, 1945°
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whalsueyer, nor fo morfgage, charge or pledge the same, withoa the
written cansent of the Director of Landy first had and obtained. nor,
EXCEM N fhe suif or with the wrilten consens of the Director of Lands,
shodl any yuch fease be dealt with by any court of law or under the process
of any court of kv, nor, withouws such consent as aforexaid. shall the
Registrar of Titles regisler any cavear affecting such fease.

Any sale, transfer, sublease. qssignment, mortgage or other alfenation or
dealing effected withaut sucl consent shall be null and void.

2b On the dearh of the fessee of iy protected lease s execuwiors or
addministrators may, sulject o the consent of the Direcior of Londs as
abave provided, assipn sich lease,

(3) Any lesyee aggrieved by the refusal of the Director of Lands to give
oy contvent reguived By thiv section may appeal o the Minister within
Sezerteen deavys after beung nonfled of vuch refusal Fvery vuch appeol shall
he by writing and shall be fodeed with the Director of Lands.

{41 Amy consear reguired by this secrion may be given in writing by any
efficer ur officers, either solefy or juintly, authorised in thet behalf by the
LDirector of Lands by notice published in the Gazette. The provisians of
sbyection (3} shall apply o the refusal of any such officer or officers 1o
wive v such consest. (fserted by 2 of 1930 5 23

(3} For the purposes of this section “ease” includes o sublecse ond
"fesyee " inciudes o sublessee. femphasis added)

[ cannut see the sub Section 13(1) of State Land Act, exclhuding the inherent junsdiction of
the High Coun o grant an irderbm injunction, till Anally “dealing” with the substantive
denon regarding a “protected lease’. So any parly who 1s threatened with any imminent

infringement of a ¢ivi]l wrong. could seek intenim rebief by way of injunction,

There are certain types of “dealings” that are declared null and void ab initio if the consent

of DCL was not obtained. This 1s in tenns of Section 3 {1} of State Lands.

The proviso contained in Section 13(1) that applies are  for ‘any sale. transfer, sublease,
ussignment, moriguage or other alienation or dealing effected’ . in the absence of consent
of DOL. There cannot be any ambiguity as 10 the expressed modes of transactions such as

sale, transfer, sublease. assignment. or morngage of the land. The common characteristic in
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all those expressed nwedes of trangactions are that some [orm of alienation of the protected
lease. The institulion of iitigation {or an injunction does not form any such alienation,
though final judgimicivt may invaolve such dealing and consent can be obtained subsequently,

tnterim injunction is granted to safeguard status quo except in a mandatory injunction,

The words “other alieame or dealing ' are referming 1w any kind ol disposition that alienate
the interest of land and it should be sinntar to the types of expressed alienations {i.c sale,
transter, assigmment ete.) This is where when onc class or category or genus are followed
bv general wards such as ‘other alienations or dealing effected’. The later geperal words
carnol deviate Irom the earlter category or genus, unless there is different intent shown n

the statute.

In Sub-Section 13{1) there are itnstances that required consent of DOL, but such
requaresnent 15 not latal in all instances, as in litigation, where subsequent consent can be

obtained,

Secking un mnterim inpunctive relief s notl an alienation or dealing in the same caregory
expressly stated. in the proviso to the subsection 13{1) of State Lands Act. hence on consent
of DOL is required for institution of proceedings {or an intetim proprietary imunction to
preserve status quo.(as opposed 10 a mandalory imjunction where the order ol the court may

dcal with protected lease depending on the orders sought}

Every time an injunction is sought # is not convenient and practically possible to obtain
consent of DOL. Such a grant or refusal is a decision laken In an admimistrative structure,
which will have inherent limitations. Fg. nu such consent may be oblainable on a weekend
or even on a working dayv alier oifice hours or on urgent basis due to administrative

restrictions thatl are inherem it such environment.

If no litigation can be institute without DOLs consent, what if the litigation is challenging
ar seeking a declaration against a determination by DO relating to a land? This will create
a super decision making body {an office) against whom even Judicial Review, or

Constitutional Redress could not be practically obtainable.
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]
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The words contained in Section 13{1) of State Lands Act, as vegards to litigation are ‘such
{case be dealt with by any court af law or under the process of any court of taw’ At ihe
time of application of this injunction there is no *dealing” with such protected lcase hy the

court, bui only a prescrvation of staus guo.

In my judgment though it may be desirable 1o obtain consent of the DOL regarding
institution of action for an injunction it is not sine gua nen for an wgent application like

intenim mjunctien where preservation of status quo is sought.

In this action there is pending summons filed by the Plaintiff 10 add DOL as a nccessary
party. and both counsel desired to adjourn the sad summons, in order 1o proceed with
hearing tor setling aside the injunctive orders granted. DOL has not granted consent either
tir lodge a caveat or to institute actron despite the Plaintiff having SPA, which was partly
executed by the repisiered owner throuph aceeptance of deposit in terms of the said

agrecrment

In Mohammed Rasul v Jeef Singh and Hazara Singh {1964] 10 FLR 14 the High Cowt

{then Supreme Court) held that "there is nothing in the express wording ol Section 15 {1)
of the Crown Lands Ordinance (identical to Section 13 of the Crown Lands Act) which
makes i necessary w obtain the consent of the Director of Lands beforc an action

concerning a “protected lease” is initiated.

If the consent of the DOL is unreasonably refused or DOL has exceeded its authority
relaling to decision, regarding a protected lease, an aggneved party cannot practically again
scck consert of the DOI effectively to bring an action against DOL. It should also be noted
there will be issugs relating to Hmitation thad needs institution of action within a certain
pernied ol yime. [ peried of Yimitation for an action expires in a short penod of time and one
cannat practically sesk consent of DOL before that can a party ingtiute aclion and
subsequently oblain DOI s consent”? 1 the answer 15 1o by the time the consent 13 granted

no action could be mnstituted as it will be vutside the time pentod of limitanen.
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In Coart Bros. {Furnivhers) Ltd v Sunbeam Transport Lod [719659] 15 FLR 206 the
Court of Appeal, considered requirement of DOL’s consent for an options
agreement o purchase a protected lease,

.. The questinon of vwhat amounis to a dealing in fand has been considered by
this Courr in several cases involving the interpretation of a similarly worded
section in the Native Land Trust Ordinance, Cag, 115, section 12, These cases
were, however, decided on their own facty, and they offer no general principle
wihich might be applicafle to the present case with the exception of Harnarn
Singh and Anor. v Bawa Singh (1957) 6 Fiji LR 3. In that judgment it is held
that preliminary negotiations for the sale of land do not amount 1o g "dealing
i fund"”, and accordingly do not require Hie priov consent of the Native Land
Trust Board It is pointed mat that otherwise the ubsurd position would arise
wherehy o writfen agreemend, being null and void from the fime i was
executed, cowld not be submited o the Board of ofl. 7

Furiher

" Surely. with an agreemery for sale and purchase. interded 1o be foltowed
By a transfer. i is offer the ugreemeni hay been entered into and before the
transfer is made that the [Hrector has to consider the matter and grant or
withhold his consent (Of cowrse, it would be different if posxession were fo be
given an the agreement for sale and purchase and the agreement were ta be
relied on as the purchaser's title 1o the land so to speak. } And so alyo, with an
option. Uniil i is exercived gnd becomes a contract for sale and purchese it is,
in my opinion, not a dealing v the land Thuar was clearly enough the view
taken by the Lirecior himsell when he pave his consent dated the 25th June,
F96K, fo the ruasaciion when the appelionl advised hin that it was proposing
ta exercise the oplion, and in my opinion Ris view weus the correct one. mdeed,
{rthink that, even if the option kad been exercised before Ris consent was
sought, the consemt cauld still have been properly obtained prior fu the
transfer.."

In the concwring decision in Court Bros. (Furnishers) Lud v Sunbeam Transport Lid

{19697 15 FLR 206 {Per Hutchison JA} held, p 211

‘Locking ai the guestion free of authority T do not think thar it 5 sale,
mansfer or sublease or martgage, charge ov pledye, the precise words used
in subsection, all appear to me to indicare o transaction in which an
immediare inrerest in the ald is created i the other persan to the
framsaction. The words Vin any other manner whatsoever ‘may cerlainfy
widen the scope of the subsecrion to cover transactions that Jdo not
necessarily fall within the particular words used in it and so in Charmers v
Pardee f{963) 3 411 E.R 332, the Privy Council said that o licence to ovcupy
coupled with a giving of posvession would be o dealing within the
subsecrion. But that does not mean that something that does nof confer an
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immediate interest in the land falls within that word.' An applicanion fir
injunction does not confer interest in the land that cun be declared nuil and
void al initio in terows of the provisu ro subsection 13001 of State Lands Act.
femphasis added

The final point in this regard 1s ong has o be mindful is what is parmnount consideration
in Section 13(1) of State Lands Act is not the classtiication of the agreement to find out
whether the consent of DOL 15 needed, but rather what are the consequences of such an

agreement, al the time of entering in to such an agreement.

In Court Bros. (Furnishers) Ltd v Sunbeam Transport Lid {1968] 13 FLR 216 |, the Court

of Appeal had held, 1hat entering in 10 an agreement where there 1s an oplion does not need
the consent of DO, unless that opion is exercised  None of these authorities dealt the
issue of a party 10 seek myjunctive reliel relating 10 a protected lease intemms of State Lands
Act, and the requirement of the DOIL's consent. In my judgment no consent of DOL is
needed for an application for injunction at the initial stage and court can grant some orders

subject to the consent of the DOL Coun of Appeal held in Courts Bros (supra) case.

Non-Disclosure of Facts (Suppression of Faces)

a0

A diseretionary remedy ltke an imjunctiom can be dismissed il there is suppresston of
material [aet. This is more important in ox parte applications, but this should not be used
as a path ol Jeast resistance 1o sed gside an injunciive relief unjustifiably when the facts and
circurastances support the grant of imunctive reliet. The importance of disclosure in an
injunction is a policy that should not be eroded, but it cannot be the sele decider, when
there are himpertant issues that favours the grant of injunction. The requirement full and
irank disclosure in an equitable remedy cannot be carried 1o extreme lengths, so as to forpet
the need tor granting equitable remedy such as an yunction and its relevance to the final

relief.
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In W Ex A [200]1] 1 AIFER 300 at 316

Let me make it clear that the safutary principle of pubfic policy set out in
the long line nf cases, of which the fwo [ have mentioned are onfy nwa
examples. 15 a principle oy appdicable fn the Family Dhvision ay i any
ather place, i the Family Division as elsewhere, those who seek relief ex
parte are under g dury 1o moke full and frank disclosure of alf the maverial

Jacis. Those who fail in that duty, and those who misrepresent matlers o

the courl, expose themselves fo the very real risk of being denied
interfocufory reflief whether or not they have a good argnable case or even,
as Behbehani’s case f1U89] 2 Al ER 13 at 146, [T989] | WLR 723 wt
T26. shows. a strong prima facie case. On the other hand, as Bafcombe LS
potnted out in the Brink's-MAT Ltd cave fI9R8] 3 Al ER 188 ar 194,
fL9E8) 7 OWLR 13350 i 1358 this rule must not be allowed iself 1o
become un instrument af injustice nor, as Slade L7 (f1988] 3 AR ER 188 ar
194, 19887 1 WLR 13530 ar 13530} pointed aut In the same case. must the
application of the principle be carried 1o extreme lenpths. In every case
the court retains a discretion to continue ur fo grant interlocutory relief
even if there has been non-disclosure or worse. {cmphasis added)

The responsibitity to disclose full and frank disclosure cannot be used as sele criterion for
the vonvenienee tn dealing an injunction and should nol be a slave 1o said public policy

and devoie entire reasoning to non-disclosure.

The counsel for the Defendant siate (hat Plaintiff was nol diligent and if diligent the true
position of the title would have been discovered before the injunction. [ think that this is
an over expansion of the public pelicy for Rl and frank disclosure. At the time of an
tpunction inguiry all the evidence are not presented and what could have been further

discovered and why i1 was not done so cannol be directly attnibute to suppression.

In the circumstances 1t 1s not justified 1o expand the non disclosure of material facts 1o facts
that were within the knowiedpe of the Plamntiff, a1 the tme of the institution, unless there
15 clear misrepresentation on the face of it 8o | reject the said contention of non disclosure

of facts by the Plaintifl

Even if [ am wrong on that considering the dectsion of W Vs B [2001] 1 All LR 300 at 3146,

it is not & must in all cases of non-disclosure to set aside the injunction, but can consider

10
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Jis

merits and then decide after application of accepted principles in American Cyanamid Co

v Ethicom L0 [ 1975 AC 396,

The Defendam had raised some important issues in their objections. Two of them are
regarding the SPA entered between the Plaintiff and the 1* Defendant. The validity of SPA
in terms of sub-Section 13{1) of State Lands Ordinance are challenged. First the form of
the SPA s ralsed as an objection, and state that due o its form consent of the DO, was
required and 10 the absence it made 1l null and void, MNext it is the time peried stated in the
SP'A and [zilure to obtain consent of the DOI. within that pertod and lack of any evidence
on the part of the Plaintilf 10 make any effort (o obtain such consent. There are serious
questions 10 be tred on the obpections raised by the 1™ Defendant and alse on the

endorsement.

There 15 no Statement of Claim filed despite the requiremerd to do so within a stipulated
timne it Order 18 rule 1 of High Count Rules, but there is summons seeking extension of

that time period. which is vet to be delermined.

This case involves with real property and the Plaintiff is seeking an order for specific
nerformance in terms of the endorsement. If there is any impediment (o equitabie remedy
of specific performance, a damage is an option. [f the injunction is set aside the property
may be transferred 10 2" Defendant in terms of SPA with him and the claim for specific
performance of the Plaintill cannot sustain, In such a scepario damages would nol be an
adequate remedy. If the injuncuon is extended tll the linal determination the damage 1o
ihe Defendants as well as third parties who have claims to the property is greater. There
are three partics who are yet 10 be added including 2 bank. 2™ Defendant had also entered
into a SPA wih the 2™ Defendant along with the vther two ‘unregistered” owners of 2/3
share of the propeniy. So the intended damage will invariably to 2™ Defendant as well as
1o the two parties you are vel to be added to the action. The Plainuft in the summons filed
on 20 December 2017 sought to add them as partics to the action. This summons is

adjourned. So. the damages would not be adequate remedy considering the nature of the

11
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relict, There 15 & bank who had atso oblained mortgage but their rights are wvet 10 he

repistered.

The Plaintiff in a supplementary affidavit afier oblaining ex parte injunction has revealed
that there are at least two unregisiered interests on the property yel 1o be repistered. It is
beiieved that evien consent of the DOL was obtained for them 1o complete the transaction
though it was nol recorded on the title. Even the montgage to the bank was completed

though not repistered on the title. {see supplementary atfidavit of the Plaintift)

The position of the Defendant was that if a certified copy of the litle was obtaiped it would
bave revealed pending applicanions before it This may be so, but all parties apree that the
vnly registered Interest on the property is 1* Defendant’s interest as the owner and

indefeasshality of title to the land.

Apart from the transfer of 2/3 of title to third partied all ol them ncluding the 19 Defendant
had sfso mortgaged the property W a commercial bank and this is alse yet to be registered

o the title.

Considering the balance of convenience if the injunction remained on the pruperty the satd
(ransaction will also be affected as 1* Defendant is precluded from any dealing with the
property. According 40 the affidavit in opposition the 1% Defendant had stated that she had
informed aboui the pending transfer to the representative of the Plaintiff company whao

sipned SPA.
Further, 1¥ Defendant in the affidavit in opposition slated that she had informed about the
pending mortgage 10 the Bank, 1o the signatery of the Plaintit!, these are evidence to be

tusted at the hearing.

The above facts are denied by the Plaintiff in their affidavit in reply, but the truth needs w

be ascertained at the inal.

12
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it the light of the said swem evidence it s clear that if the ex parte injunction is extended
tel! the final determination of this matier the transfer of 2/3 share to the respective parties
as well as subscguert morigage of the property to a eommuercial bank will also get affected
and damage to all the parties are mere compared with the loss 1o the Plaimiff if the
imjungiion is fifled. The bank as 3 mongagee though not a party o the action yel will get

alfecied from the ipjunction.

On ihe material avaiiable to the court at the hearing the Plamtiff is reiving on its SPA for
the proposed clmm contained in the endorsement. 1*' Delendant had also entered a second
SPA with the 2™ Defendant. It is believed that 2™ Defendant's transfer had also been
consented by DOL whereas there was no evidence of Plaintff even taking any step seeking
consent of DOL. Apart {rom the 2™ Defendant there are two other “unregistered’ owners
of the property having equal unregistered interests and their interesis are in the process of
getling registered, Once 1 1s registered it would be diiVicalt for only 1/3 share owner of the
property Lo ranster the enftre Jand as other two partics were nut signatory to the Plaintit's
SPA, 2™ Defendaut's SPA had all the parties as signalories and even after registration of
the interests of the interesis on the propeny the property can be transfermed in terms of that
SPA since all of them are signatories to the SPA with the 2° Defendant. So batance of

convenrence supports dissolving of the ex parte injunction.

FINAL ORDERS

i,

b

Ihated at Suva ihis 31" day of January, 2018,

The Injunction pramted on 17.11.2017 and extended on 1.12.2017 iz dissolved forthwith.

The cost of the application s summarily assessed at §1.000

Justice 3 eepthi Amaratunga
High Court, Suva
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