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JUDGMENT

% On 18 May 2018, after considering my summing up, the three assessors refurmed with a
unanimous opinion, finding you twe guilty of the followsng counts, in the fallowing efarmaticn
Flrat Count
Statement of Offence
RAPE; corfrany o Seclion 2074 and (2)fa) af the Crimes Actol 2003
Particulars of Offence
APOROSA ROBAIGAL betwaen he 1% day of August 2018 and the 31 day of
August 2076 a1 Maging in 1he Cendral Divigion had carnal knowiedge af J.B
wilhoul her consent
Secand Cownt
Siatement of Offence
AIDING AND ABETTING THE OFFENCE OF RAPE: Cortrary 1o Section 45 and
207 (1) end (2%} of the Crimes Acl ol 2008




Particulars of Offence
MARIA ROBAIGAU hesween the 19 day of August 2018 and he 31 day of
August 2074 at Masinu in the Central Divisian aided and abefled anolker perion
namely, APORDSA ROBAIGAL o have cermal knowiedpa ol J.B. wilhaud ker

consenl
Third Count
Statement of Offence
RAPE;. Cordrary Io Seclion 207 {1}-and (2)i5) of the Crmes Actaf 2008,
Particulars of Offence

APDROSA ROBAIGAL between the 1% day of August 2014 and the 390 day ol
August 2076 31 Magind infihe Ceriral Diviion paratrated he vagina of J. B wilh
his fingeéss, without her consent

Faourth Count
Staterment of Offence
BEXUAL ASSAULT: Contrary 1o Section 21001 (a) of 1he crime Act ot 2003,
Parizilars of Offance

APOROSA ROBAIGAL between the 19 day of August 2016 and the 11* day of
Auqust 2116 at Mesnu in'the Central Divisian uniedully and indecently assaifed
J.B., by kissing ner mouth.
Fifth Count

Statement of Dffence
INDECENTLY ANMOYING ANY PERSON: Confrary to Saction 213(14e| af the
Gnmes Act of 2009

Particulars of Cffence
APOROSA ROBAIGAL babwear tha 1+ day of August 2096 and 1he 319 day of
Bygust 2016 8k Masinu in the Canfral Division inbended fo msull (e modesty of
J.B,, by showing R penis o the faid J.B

Obvicusly the three assessors accepled the proseculion's version of everls, and the

complainart's (PW1) evidence: |t also maeant, they had rejected you two's sworn densals.

The law at this stage of the trial s section 237 {1}, (2}, (4) and {3] of tha Criminal Procedure Act
2009, which reads as follows:

“ 23T (1) When the case for the prosecution and the defence /s closed, the

Judge shail sum up and shall then require each of the assessors fo
state their opinion orally, and shall recard each opinion.

(2] The judge shall ihen ghve judgment, but in doing 5o shall mot be
bowund to conform ko e splnions of the assessors._.
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{d]  When the judge does not agree with the majonidy opinion of the
assessors, e judge shall ghve reasons for differing with the
majoriy opinion, which shall be -

ja written dawn; and
jba preppunced in open cour.
{8i  In pvery such case the judge’s summing up and the decision of the

court together with (where appropeiatel the judge’s reasons for
differing with the majorily opinion of the assessors, shall
coflectively be deemed to be the judgment of the court for.. aff
Purpnses, .

In Ram Dulare, Chandar Bhan and Permal Naidu vs Reginam [1956 — 57, Fiji Law Report
\Volume 5, pages 1 1o 6, page 3. the Fiji Court of Appeal, said the followsng, on an equivakent
section of the then Criminal Procedure Code:

v i ew opinion learmed counsel for the appellanis /s confusing the
funetons of the sssessors with those of & Jury in a tnal In the case of
the King v. Joseph 7948, Appeal Case 215 the Privy Council pointed aut
that the assessors have no pawer fo try or fo conviet and their didy /s o
offer opinions which might help the irial Judge. The responsibility for
arriving af a decision and of giving judgment in a trial by the High Court
sitting with the assessors (5 that of the frial Judge and the Irial judge
afone and In the terms of the Griminal Procedure Code, seclion J8 he
is not bound to follow the eginion of the assessors..”

In Sakiusa Rokonabete v The State, Criminal Appeal No. AAU 0048 of 2005, the Fiji Court of
Appeal said as follows:

“..In Fiji, the assessors are nof the ol fudge of facks. The judge is the
sole judge of fact in respect of guwlt, and the assessors are there anly, fo
affer thedr apinfons, based on ther views of the facts...”

| have reviewed the evidence cailed in the frial and | have directed myself in accordance with
the summing up | gave the assessors on 18 May 2018 (last Friday). The assessors' apenion
was not perverse. It was open to them fo reach such conclusion on the evidence. Howsaver, |
am not bound by their opinion. Or my analyses of the case based on the evidence, and on my
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assessment of the credibility of the witnesses, | am bound to disagree with the unanimous

opinion of the three assessors

My reasons are as follows.

The prosecution's case was based fundamentally on the complainant's (PW1) verbal evidence,
In her evidence, PW1 said, the accused showed her his pens, then laid her on & bed, then
kissed her mouth, then inserted his fingers in her vagina ard ther inserted nis penig inte her
vagina,  PW1 said, pricr to the above actions, she and the accused agreed to have sex for
T20.00. PWY said, Accused No. 2, encouraged the accused to do the above, first by asking ner
io come and clean thei house, thereby bringing her to Accused Mo 1. Later Accused No., 2
closad the door, pull down the house curtains, thereby sefting the scene for Accused Mo, 1 1o
catry oul hes plans against PW1. While Accused No 1 and PW1 were having sexual
intercourse, Accused Mo. 2 was lying on the same bed, and encouraging Accused No. 1 1o
mave up and down on PW1.

PW1 said. in her evidence in court that, sha was desperate for money at the time. After the
sex, PW1 saud. she often go lo Accused No. 1 for monay, Accused Mo. 1, in hi sworn
gvidence said, he often give PW1 maney 1o buy Ine famity's food  PW1 said, prior to the sex
she did not ask Accused No. 1 for money. During cross examination, PW1 agmilled she
consented to sexual intercourse with Accused No. 1, at the matenal time. PW1 said, she told
Accused Noo 1 she was 14 years old before the sex. and he said nothing. When cross
examined by defence, PW1 said, she was forced by Accused No. 1 o have sex in August
2016, She agmitled she lied fo the police  She admitled. thal what she said in court thal thay
consented o sex, was the truth, She said, she was scared to 1ell the police what she said in

court.

| have heard the complainant's (PW1) evidence.in court, and | have carefully assessed her
demeanour. | have meard bolh accuseds’ sworn denials in courl, and | have heard their
pvidence that PW1's family and them were close neighbors for 10 years and knew each other
well,

After analyzing all the ewdence, | have been thrown mto a reasonable doubt as to the
complainanl’s allegations against both accuseds from counts no 1, 2, 3. 4 and 5. This was
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bacause of the complainant's changing position from what she allegedly told he courl &5 10
what happened in August 2016 and what she said in court. In court, she fald us that she was
desperale for money and thal's why she consented to sex with Accused No.1 al the material
time Yel & while later, she complaingd to police that sne was raped by Accused No 1. The
complainant's behavior to the police and to the court, had even cast doubt, on whether or not
the alternative charge of defilement can ever be accepted. She said, she was allegedly defiled
in August 2016, yet she was medically examined on 29 September 2016, which was a month
after the aleged incidents. Anything could have happened during the one month gap between
the date of the allegation and the date of the medical examinaton

12, Furthesmare, in the medical report, she toid the doctor that she was sexually abused and raped
by Accused No. 1, and asssled Dy his wife, Accused No. 2. Yel she tole the courl that she
consented to sex. This inconsistency affects a person's credibility. Giver the above, | am
thrown info a reasonable doubt as to the truth or atherwise of PW1's allegations against both
Accusads. and the benefit of that dowbt must go to them. | do not accept the three assessors
unanimous guilty opinions. Given the above, | find both accuseds not guilty as charged on al
counts, and | acquit them accordingly of all counts:

13, Bafore | finish, | wish fo iesue the following caution o rape complainants when complaining
about rape, @ very sefious matter. 1t is.important that you are honest to the police. to the
doctors, to the prosecutors and 1o the court, because your honesly will affect your credibilily
The complainant in this case lost her case because she was not forthnght and honest with the
oolice, the doclors and the prosecutors, when lodging her compilaints
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