IN THE HIGH COLRT OF FLj1

AT SUVA
CIVIL JURISTHCTION
Civil Action No.: HBC 359 of 2015
BETWEEN . THE TRUSTEES FOR ARIYA PRATINIDUI SABHA OF FIJI a
religious body registered under the Religious Bodies Registration Act Cap.
68 having its head office at Suva
PLAINTIFF
AND TRUSTEES OF BULA FLIi TO URISM EXCHANGE un Incorporated
rust under the Charitable Trust Act and having its registered office at 56
Grantham Road, Suva
DEFENDANT
Cuunsel 3 Mr. V. Maharaj for the Plaintifl
Ms. M. Chan for the Defendant
Date of Hearing 2 16" May, 2018
Date of Judgment 18" May, 2018
JUDGMENT
INTRODUCTION
B This 15 the applicatian of the Defundant o set aside the default Judgment entered apainst

it. The Defendant did net file a stalement of defence or intension to defend e arnended
siatement of claim contained orders {or vacant possession. rental arrears for the said
premises. and also for mense prisiit for a sum of $7.155.55 per month until the vacani
POSSESSIOn iy piven and also for tterest, The default judgment was entered un 2 March,
2076 for the Defendant 1o pay Plainuff *damapes and interest w be assessed’. There was
ner default judgment entered against eviction There was a suunmons for summary judgment
filed on 3™ December, 2015 and there was o opposition filed for the same. I'he Master op
4™ Muly. 2016 dismissed the said summons and he had also drsmissed the wril of summoans
and alse statement of claim on the basis tha there was no consent from the Director of
Land 10 institule procecdings. This decision was appealed and on 15" November, 2017 the
Master's decision was sel aside by a brother judge and this file was allocated to me op
20.2.2018. On 26" March. 2018 3 Notice of Assessment was filed by the counse] for the

Plaintiff. T fixed the matter for hearing on 23% April. 2018, Before. the Motice of
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Assessment proceed to hearing the Defendant filed sumimons on 3% Apral, 2078 1o set aside

the default judgment entered on 2™ March, 2016,

ANALYSIS

X

‘el

f.

The delault judgment entered on 2™ March. 2015 reads as follow:

Noacknowledgment of service and o statenment af defence haveng been
fled by the Defendanr thevein IT IS THIS DAY TUDGED that the
Defendunt do pay the plaintiff damages and interest to be assessed
bo the default judgment does nol inchude vacant possession ul the premises. as contended
by the Defendant’s counscl and the Masrer Nimuayakkara's Ruling{as his lordship then was)

i Vatekola Gold  Mines  Limited Vs Kalaveti Tukutuknleva  (delivered on

30.6.2015 {unreporied) cannot be applicd. In that case irregulanty was entering default
Judgment for the vacant possession which had not happened in the case before me and more

elaborated bolow,

The fact that u vacant possession was contained in the statement of claim does 1ot preclude
the Flaintif!” from confining the claim only 10 the assessment whers again the Plainnfl is
required to prove his damapes and the Detendant is ulso piven opporiunity 10 dispute the

A58E35Meni.

The summons filed by the Detendant seeks following urders

“The judgment by defunlt sealed on 2™ March, 2016 be set avide.
The Defendant is given 28 duvs 1o file a statement of defence
The matter o take its pormal couse,

The summons was made pursuant to Order 13 rule 10 of the High Coun Rufes.

Al the hearing the Defendant unly relied on the imegidarity of the judament entered un
defaull. The counsel said since the claim is a mixed one. no default Jwdpment can be

entered  and referred 1o the case Vafwhols Gold Mines Lintited Vs Kalaveti

Tukgtukulevy (supra). The default judgment entered in thar case was sel aside and the




default judgment entered on 2™ March, 2015 are fundamentally different us there was ng
aefault judgmeni for vacam possession. A person who has filed mixed claims can always
confine the default judgment in terms of Order 13 rule S of the High Cournt Rules of
1988, 1t reads as follow,

WHAErE & wHt Issued againsy wily defendant is indorsed with twe or more

of the claims mentioned in the foregoing rules, and no other claim, then. if
that defendant faily to give notice af intension te defend the plainiif may.,

ufter the prescribed time | enter against that defendant such judement in

respect of any such claim as fe would be entitled o erter under those

rutes if that weve the only claim indorsed on the wit, and proceed with the

GCHon against the vther defendans. if any, '

The Plaintiff had not obtained default Judgment for vacant possession. What was entered
as default judgment is for damages 10 be assessed by courl and interest on thal. So there is

na irrepularity as to the said judgment entered in default of notice of inlension to defend.

Even if | am wrong on that, there is no specific imegularity stated in the summons to sot
aside. It 15 a requirement {or setling aside of  delault judpment 1o specify the aileged
treplarity as required in Order 2 ryle 2 of the High Court Rules of 1988 There is ho
specific irregularity stated in the summans ttled by the Defendam on 3¢ April 201 8. So
the Defendant cannot rgise an objection as 10 irmegularity withom specifying the exact
imegularity. Fven al the hearing counsel did not specify which pant ot the defauls
judgment was imegular and what was the iregularity. One hus 1o look at the default
Judgment entered and see whether it wag entered Jrregularly, A mived claim can obtain

judgment in terns of Crder 13 nde 5 of High Court Rules 1988,

Both counsel admitted the reccipt of the arrears of renis a#nd also vacani pussession of the

land after Hibng of this action.

The Defendant needs 1o raise any iregulanly of judgiment without defay, in terms of
Urder 2 rule 2(1) of the Tiigh Coun Rules read with vrder 13 rule 10. This was not done,
The application for set aside was made 1o the count almost 234, years after the Defendant
was served wiih the amended statement of claim. An abjection based o irregulariiy

should be taken at the earliest opportunity before taking anv action. This lad not
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happencd. In the aftidavit in support of the setting aside indicate that the Defendant was
aware of the proceedings even as far as 2016, The said alfidavit had also produced
evidence of giving vacant possession to the Plainiify and also correspondence berween the
solicitors. {See paragraph 5 of the affidavii in support of the summeoens {iled on 3.4.201 8.
These emails are annexed to the affidavit in opposttion of the Plaintitf annexed as *C
where the solicitors for the Defendant had stated that hand over of the property was

(3.2.2018),

Irregular Judgment

12 Even if | am wrong on that. any irregularity should not ipse facto set aside default
Judgment, It is trite Jaw that if the iregularities are clerical crrors or de minimis it can he
corrected by the court. The reason being if there are no meriis there should not be further
delay in the action, by allowing a party that had defaulted. Duc process should not be

#llowed to delay and be abysed.

13 The merits of the delence is the paramount consideration even in a technically irregular

judgment, where the court can correet it without setting it a side.

b4, Even if the errors are more than clerical errors the court can vorrect it amd allow the
default judgment to stand. I not the oulcome would be sculing aside of judgment for
technical irregularity, when the Defendant does not have a proper defence on merts. if the
inevitable consequence is dismissal of the defence dues the court need o wait such an
application for strike out or summary judgment is made? I do not think so. It would he 2

waste of fime and resources for gl parties,

Delay

Bank of Credit and Commerce International (Overseas) Lid (in liguidarion) v Habib
Bank Ltd |1998) 4 All LR 753 a1 736. Park ] held

Lo L vwonld agree that the irvegudaritiey which he Savs existed here
were more than de minimis and were not clerical errors.

——
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16,

14,

If there wus nothing irvegular ahout the writ or the Sudlgment, hur the
defendant wants to have the judgment ser aside in order t defend the acrion,
the court hus o discretion which it will exercise on principles faid down by
variaus caves, speciclly Alpine Bulk Transport Co fnc v Saudi Laple
Shipping Co tuc. the Suudi Eagle (1986 f 2 Lioyd's Rep 221 The cours
witl want 1o be satisfied that there are sufficient merits m the defince which
the deferdant wishey to present hefore it wifl set the Judgment aside There
X0 point i seting it aside i the defendant ix uimost certaindy going to
lase anyway. The Saudi Eagle and other cayes give guidance abowt what
level of merity the defendant reeds o show,

8o the Defendant bad handed over the property in issue and solicitor for the Defendant
had indicated that the hand over was on completed on 13" Februarny, 2018, (See
paragraph of the affidavit in support of the summons for selting aside and annexed ¢ 1o

the affidavit in opposition) The handover of the premises was adinitied by Platntiff,

Apart from that both parties admitted that arrears of rent wore alzo paid.

50 there cannat be uny erder of the cort for vacant possession or for arrcars or rent and
the claim that is remaining tor determination is only the  damages fmenes profit) and also
intercst for that, to be determined by the court. This was the default Judpment that was
entered on 2™ March. 2015, So will it serve any purpose if the default judgment is set

aside for alfeged illegality? The answer is no.

Bunk of Credit and Commerce International (Overseqs) Led fin liguidation) v Habib
Bank Led |1998] 4 ATl ER 753 at 757, Park | held.

i from the affidavits and exhibics, the court conchudes thar, even though
there were irregnintrities in rhe Wit or the fudement or bath. the substantive
content of tae judgment is righi. the court will not set the Judgment oyide.
The only effect if it did weuld be ro piit the parties to furiher expense and
delay fo reach a regular Judgment for the same amournt.

Further, it is the sy in priociple if the court iy satisfied from the affidevity
and exhibits that, afthough the amount in the defendt judgment was wrong,
i fthe conrey kiows what the correct wmonns was, The vourt will nor ver the
iHeorrec! fudement avide and make the Plaintifl start again It will vary the
Judgment fo 1he correct amonnt * {Emphasis addeds



20.  The Defendant in this action had not come to court even 1o set aside the default Jjudpment
in timely manner. The delay is excessive and reasons given are a situation afier Master
struck off the entire uction on his own, but there was sufficient tYme to make an
appitcation for setting aside of the default judpment. Fven the said Master's decision was
sel aide, on 17" November, 2017 the Defendant had taken more than 4 months to file the
summens 1o sel aside the default fjudgment. This delay is alse inordinaie. coisidening the

facts stated in the affidavil in support.

21, The proposed statement of defence does not show ments and indicate even
contradictory statements to the affiduvit in suppont of the sumunons. This show the
bona fide of the Defendamt. The inordinate delay is another factor that show that

Defendant 15 not keen 1o defend this action.

CONCLUSION

22 The default judgment is nor irregular. Even if that is tirepular i can be corrected and, what
Is left in this action 15 10 assess the damages and the Plaintiff needs 1o prove it and
Defendant is not precluded from participating in the assessment. So. the detault judgment
need not be set aside on irregularity. The summons 1o set aside defauli judument does not
indicate the any irregularity which they are relying and this was not raised at the earliest
opportunity. The Defendant had not shown merits in the proposed siatement of defence
ard also in the af{idavit in suppont of the summons. So the summons for setting aside of
the defaull judgment is struck off. The cost of this application is summarily assessed al

$1.500 to be paid within 2] days.

FINAL ORDERS

. The summons filed on 3™ April, 2018 is struck off, Jan s

b. 'The cost of this action is summarily assessed at $1.500 ¢

: 2 E YD
Dated at Suva this 18™ day of May, 2018 )

Justice DeefT Amaratunga

High Court, Suva



