IN THE HIGH COURT OF FILJI

AT SUYA
PROBATE JURISDICTION

Probate Action No.: HPFP O of 2012

BETWEEN JAGAN NATH of Lot 33 Nasilivata Road. WNadera, Nasinu

PTPLAINTIFFE

JAGAN NATH of Nadera, Nasinu and NOKAILA of Rakiraki, Rg ay the
Administrators of the Lstate of Eamaiva ke of Nasilivata Road, Nadera.

2 PLAINTIEFE

AND BENNIS NARAYAN and NATHAN RAMA NAHW! both of 410
Moreland, Pascoevale South, Mcelbourne Victoria (Queensland. Australia
044,
EIDEFENDANT
AND SARGENT SAMI NAIDU of Nadera. Nasinu, Student.
2P DEFENDANT
Counsel : Mr. Manpa E for ihe PlamnaiT
Mr. O'Driseoll G for the Defendanis
Date of Hearing : 5™ unat 6 March, 2018
Date of Judgment 27 April, 208

JUDGMENT

INTROMCTHON

|

This 15 an application made under Probate Jurisdiction. Tor revocation of gran | Probate no
48213 of latlers of adminisiration dated 3™ March 2009 and ulso secking orders 1o grant
Probate mm lavoer of 7% PlainnfT as the exceutor and rustee 1 terms of thie purperted last
will dated 199 December. 2005 [ used the word purponied due 1o the rzason that last will.
was found & vears from i dewh when the Plamtfl had already obtined leaers of
admenistragien through non disclosure of @ Detendants as children of the deceased when

that fact was knowr to the Plaintff, The 14 Defendants filed un actien {or a declaration due



to the denial of Plaintiff this known fact, and they were successful, After thai the purported
will was discovered in the house where Plaintifl lived at that time. The purported will
bequeaths envre estate of the deceased o Plaintiff. The Plaintitt failed to call any of the
witnesses to the will betore the courl, at hearing, but had filed an affidavit of one of the
wilnesses. The burden of proot of the purparted will is with the Plaintiff and there is neo
need for the Defendant to prove that it was a fraud, as claimed by the Plaintiff in the
submission. At the hearing the Plaintiff and Reena Devi and the lawyer who attested the
alfidavil of the attesting witness of the purported will, gave evidence for the PlaintifT. For
the Defendants Deceased youngest son whe lived with him 6311 umil death pave evidence

and the 1¥ Defendant also gave evidence.
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The Plamtiff is 63 years old and he is brother of late Ramaiyva who is elder to him. §ute
Ramaiya was employed in the British Amy attached to Signals Division and he was

stationed in vanous locations where British Army, had interests.

Laic Ramaiya was marricd twice and had children. From his tirst marriage he had mwo
children and one child from the subscquent marmiage. At the time of the demise he was
divorced and was living with the youngest child §.S. Naidu. 'The other two children from
first marriage did not live with him and after divorced lived with mother and had gone
overseas Tor studies and had settled down abroad. They were not informed about the death

ot their father and they did pot attend the lunerzl.

I ale Ramaiya passed away on 71 April, 2008 and ot the time of his death he Hved with his
voungest som 8.5, Naidu, Afier the death the Plaimift and Reena Devi had moved 1o the

house where lule Ramaiya lived with 8. S, Naidu.

1™ Plaintiff and his brother obtained Letters of Administration in respect of lute Ramaiva's

estate on 3™ March. 2009, The joint administrator is dead at the time of this hearing.
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17 Defendants were found w be children of late Ramaiva by High Court in Probatg Action
HEP Mo L1 of 2011,

The Plaintiff said he visited deceasad and his voungest son frequently. After the death of
late Ramaiya. $.8 Nuidu the Plaintiff and Reena Lxevi lived in same premises. After few

vears 9.9, Naidu had moved ot frem that howse. This iy where purported will was found.

Reena Devi's evidence was that she found a lasi will of laie Ramaiva inside s cabinet. She
could mot state the date or even the vear she discovered it. When she found it she had tolid

this 1o the Plaintiff and he had asked her to put it back in the cabinet.
The Plainiitl staied tha he wook the last will to solicitor who had prepared it

Netther the Praintiff nor 8.5, Naidu were told by the deceased that he prepared 1owill. After
his death his belongings were searched but no will was [ound. though certain viial evidence
was [oond such as his investments in Unit Trusts and alse life insurance pelicy with an

CVETESAS INSUCSHCE CODany.

Agcording w the evidence the wilt was found in 2002 four years alter the deah. and

guccess ol the TIPR No. 61 of 20717 in favour of 19 Defendants,

Ooe of the two sons from the Orst murizge of late Ramaiya gave evidence Tle smd he
heard about his lather's death and inguired about the estate from the Plaintlt und he had
teld him to accept sonse money and relinguish his rights. The 1% Defendams Jid ne like
that idea. ‘The Plaintiff had denied that the 19 Defendants were children of the deceased

thereatfter and

ANALYSIS

I'his action was filed by the Plantiff invoking the Probate Jurisdiction of the High Court.
Oieder 76 rele 142y of the 1Tigh Cowt Rules of 1988 states as follows

(2) I these Rudes “probute aotion” means un action for the grani of
probate of the will, or lefters of administration of fhe estate, irf o



deceaved person or for the revacation of such a grant or for a decree
pranouncing for or against the validity of an alleged will, not being an
action which iy wnon-comtentious ar conpnon form probate business
temphasis added)

14, Mo this acton witl enly confine o grant of the probate of the will of the deceased person
or tor revocation of the prant already made in favour of the 1% Defendant, So any claim or
counterelaim needs to be i confermity with the jurisdiction, and needs w be orders i
terms of Order 76 rule 1624 of the High Coun Rules of 1988, Since the saul Thigh Court

Order uses word “means” the meaning contained in that provision 15 exclusive.

N

In Chadwick LI explained in Fuffer v Strans (2001 EWCA Civ 1879 at [ 59], [2002] 2 All
ER &7 at [$9]. [2002] | WLR 1097

Ifix wor and cannol be. in ddispure thar, before admiuing the
dociment (o probare. the fudge needed to be satisfied that it dicd iruly
represent the testator's fesiamentary infentions, ov. fo use the traditional
phrase, that the testator “imew and approved ' i contenrs. Nor iv it in
dispute that, if satisfied that the restntor forew and approved of part oniv of
the comtents of the document, the judee was bound, hefore admining
the document to probate. 1o require that those parte with respect o which
Ao way not xo satisfied be struce out’

16 The Plainuff in the amendad woit ol summons seeking an order for revocerion of grant
(Prohate No. 382133 letters of admintstration dated 3™ March. 2004, and this can be granted
even if the last will is noi proved as this yrant was obtained through misrepresentation of
all the children of the deecased. The statement of defence also seeks o revecution of the

sud zrant on that basis,

17, The Plaintill while giving evidence admitted that 1" narred Defendants as children of the

deceased, 2™ Delendant had also attained the age of majority now and can sevk tetlers of

administration. which he cowldd not do at the time of death of lite Ramaive.
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The Plaintiif 1s sceking an order ol the court o grant probatz in favour of the 17 Plaintff
in terms of the purported will of lse Harold Ramaiva Naidyo {deceaxedi dated 190

December, 20403

The burden of praot s with the Maintiff, The purported will was found four vears after the
death, It was tound by Reena Devi, whe had lived with the PlaintifT for a fong time in the
residence where late Ramuiva and 8. 8 Naiduo lived. She had mueved u the deceased house
after the death of late Ramaiva and had since remained there. According to her work in that

house of fate Ramaiva wazs io clean the house.

S8 Nudu whe was the only person who lived with decedsed 2t the time of the death,
bved in the same bouse [or some time with Plaimiff and aiso Reena Devi, 1is evidence
was Lhat he had searched the cabinet where the purported fast wili was discovered by Reena
D,

Acording w the evidence of Reena Devi she cleancd the house and yarden. 17 50 why she
vould not tind the last will for 4 vears was not explained. This cremes « reasonable
suspicion. There was no reasen that she conld raot have examined the cabinet which was in
the living room and according w 5.8, Naidu it was examined short time aller the death of

lute Ramaiya 10 ting anyv important documentaiton of the deceased including a last will,

Su. 1L would ot have laken 4 years 1o find a last will i that was availabie i the house they
Dved. Sinee 1t was oot folded the document could be casily identifiable 1 household
documents duc to s sive of paper. According to Reena Devi it was in an envelope and it
would have been a large envelope and rarely such an item will not get identified. in a search

{or documents,

Late Rumaiva was a person who had worked shroad snd had also tnvested in diversified
mErwments such as unil trusts, foreign personal insuranee ete, [ he made a last will it is
highly unlikely that he would not begueath a sum of money for his minor sor 5. 8, Naidu
ar least for his edocation and or for higher studies. The only provision coniained in the

parporied will was to look atter and maintain him, which 1s subject to good boehaviour,
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since deceased Tived with his child he would have said details about the last will 1o a
reliable person. too, 1T so it = onlikely that 3 years would take to search such a vital
document. when other properties such as bank accounts. unit ousts. real estate, life
insurance with ferelan company were all found and also dealt before the discovery of the

will by the Plainiidl.

Lndisputed evidencd 15 that 5.5, Nadu who was a miner, and late Ramaiva were living in
lile same premises for a long time and iF a 1ast wiil was prepared n 2005 he would have
suld that 1o his son 8. 50 Matdy, o, [t s atso suspicious thal the solicior was 8 lavver
practiced 1n Rakeraks and there was no evidence of deceased used bum as his lisver. There

was no reasen [or decessed W po to Rakiraki in 2005 10 execmle a last will.

Accerding to the Plaintf s evidence he visited the residence of late Ramaiva recularty amnd
1 1s unlikely not w inform about the last will when he was the executor and sole heneficiary
bader thal will. Iuis alsa strange ot tantorm about last will or an least discuss about a last

will with Plawnff

Another suspicious circumstance is the time of the discovery and munner of discovery and
also neither the bawyer nor any of the witnesses to the will gave evidence a1 1he bearing so

itiat the truth can be ascertained throagh cross-examination.

Cine witness to the will had piven an alfidavit and the lawver who atiested the will gave
evtdence. The lawver cammot give evidence as to the facts contained in the wifidavit. The
contents of the affidavit are solely experiences. of the deponent. Uhe lawyer only stated

that it was swor before him.

['he circumstances ol this case arouse suspicion of the court, speciaily the time of dizcovery
of the will and the misrepresentation of the Plaintiff in obtaining letiers of administration
and also his persistent dendal of 4 known fact that 2™ Defendants are ehidren of the

deceased, m probate action HPP Mo, 11 of 2011,

In Ko Cutelitie (deceased] Le Due v Venoss and Apotiver | 19581 3 AL R 082 an 637 neld.
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O the ather part of the case. the fearned jwdee recognised thar ths was
one of those cases where the suspicion of the court was arowsed and that
the sitwation way paraflel with thal which exisied in Tyrrell v Fumnion
(FIRG4] P 131 There the testarrix hod mude wills in finowr of the
defendiant in 880 and in 1884 bur afterwards became dissarisfied wirh
him ond made complaints against him. On 7 November [X02, she made o
will feaving her properny to the plaindff On 8 November mwo davs forer,
the son of the defendant brought the wstarin o will prepored by him
leerving fier propert ta the defendant. The will was executed by her in e
presence of and atfested by ihe son of the defendant and o young friced of
his The only evidence adduced by the defendany was that of the attesting
witnesses, who were exammed, and it was held on uppeal thar the
evidence of the attesting witnesses was not vufficient to remove the
sispicion arising from the circumstances wnder which the fater will was
prepared and executed and that the former will must be gstablished  The
rule i Barry v Buiiin was applied by the Cowrt of Appeal which reversed
te decision of the trial fndpe and found for the earlier will, Denvey LY sald
fibid  arp 159);

“ft mst ot he supposed that the principle in Barine v Butlin iy canfined to
cases where the person who prepares the will is the person who takes the
bewnefit under i--that is one siate of things which ruises a suspicion: hur
the privciple s, that wherever o will v prepared ander clrcumnsiunces
wilch roise w well-grounded suspicion thar it dues not express the mind of
the testator, the court vught not fo pronounce i favour of o wnless that
suspicion iy remioved Here the clrewmsienoes were mosf suspiciows. o
the question o fudge Jras fo avk himsel! is whether the defendonty funve
ifischarged themselves of fhe onus of showing the rightcousness of the
rransaction. and withowt poing apain over the circumstonees which have
heair referred o, T oam compelled to sav rhar they have aot " temphasiz
added)

Thouwyh atfrdas it 15 considered us evidence, ina court of law it (s not a complete substinte
to oral evidence of a4 witmess, This evidence could not be tested by cross-cxamination,
Considering the suspicious circumstances of this case in my judement the affidavit of one
witness of the purported last will on the balance ol probatility cannot prove ihe execubion
of the last will, The evidence presented through athdavil 1s subject to one 1ndirmity as it is

el subieet to eross cxamunation

ke reason the deponent had given for her failure to attend the court was thal shie was

working in New Zealand. There is suflicient technology aveilable o obtain cvidence from
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a wilmess 1n New Zeuland and why such a method was oot explored and preferred a

testimeny which will not be sabicet o cross examinalion was not explamed.

The athidavit evidence of witness ot the purporied Iast will canmot be aceepted 10 the

circumstances in the analvsis, So the last will dated 19" December. 2005 waus not pron sl

Nothe Plaintifts claim for the grant of the probate in terms of the said last wall 15 dismissed.
(e Plaintitf s ordered to submit the grant | Probate no 48213 to the count forthwith if thar

14 not afready submitted. T couid not find evidence of that in the record,

[n probate jurisdiction the Defendant can make a counter claim for grant of the probate, the
counter claim only seeks probate for 2™ Defendant This can be granted in the urder of
priority contained in the Succession Prohate und Administration Act as the [* and 2™
named Defendants had renounced their dghts as administrators in favour of 2 Delendant.

in their Statement of Deience,

The Plaintiff should also hand over the estate properties to the 2™ Defendamt for

administeation with proper accounis,

The counterclaims of the Defendants for meney, contained 1 the statemem ot defence
cannol b determined in a probate action which needs to be confined to Order 76 rule 12}
of the Hirh Count Rules of 1988 such as claim tor maney from the Plammtiff. This canmot
be granted in the probale jurisdicnion of the High Court in terms ol Order 7o rale 1120 of

the Hhigh Court Eules.

CONCLLUSION

38.

The purported fast wili dated 9 December, 2005 which was discovered under suspicious
circumstanced by Reena Bovie Apart from that it had bequeathed entire estate te Plaintiff
excluding all the chitdron of the deceased including a minor at the tme of aileped date of
execution. The affidavit of one witness of the purported last will failed 1o prove the

exgcution. 5o it is not proved and no probake can be granted in tenos of that. e Plainif!



had nbiamed a grant thowgh misrepresentatton of all the children of the deceased. So die
crant of probate No 48213 14 revoked. Letters of administration is granted to the 2™
Defendant. The Plainulf is ordered to take all necessary actions to ransfer the
administration of Estate of late Rarmaiva w 2™ Defendant. including the proper accounts
and also transfer of the property obtained therough wrane of Tetters of Administration No,
AR2L5. The cost of this action is sununarily assessed at 54000 to be paid b the Plainift

to the Defendants, within 21 davs.

FINAL ORDERS

d.

b.

d.

o

Tha grant of Letiers of Admunistration Neo 485213 15 revoked,

If grant No 48213 15 noi deposiied m the court the Plaintift is ordered o deposit i
farthwith.

The Defendant’s counterclalm as to the grant of Letters of Administration 1o 2™ Dofendarnt.
e pranted.

The counter claim of the Defendants, for money is refused.

The cost of this action (s summarily assessed at $400U to be [‘dld hw, the [Maintitf to the
Defendants within 21 davs,

i ENEER A

Dated at Suva this 2T duy of April, 2018 0 A He
4 ::-1_? ;.a ‘:G;"V
*“'»tn"mﬂ'ﬂ’
e

Justice Dueptl-ii;\maraumga
High Court, Suva
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