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JUDGMENT

Iniroduetion

. The Appellant files this Petition of Appeal against the order made by the learmed

Magistrate of Nauson on the 15th of September 2017, awarding a cost of $300 against

the Appellant, on the {ollowing grounds, iaer alia:

I

i)

That the fearned Magistrate erred in law wvording cost against the

Appellant despite the divection from by the High Cowrr Judee, Justice

Humze to have the Nausor? maiier adiourned

That the learned Mugistrate erred in faw and jaets when she failed 1o
aliow Appellanr throngh his Solicitors fo show couse us 1o why cost

should nor be warded,



o

Tl

Both the parties were divected o file their respeciive written submissions, which they
filed as per the direction. The learned counsel for the Respondent conceded in his
written subinission that the feamed Magistrate has made an ervor by not allowing the
Appellant to show cause why the vrder of cost shuuld not be awarded against him. The
nmuafter was set down for hearing on the 253rd of March 2018, where the learned Counsel
for the Appellant and the Respondent made their respective oral subniissions. With the
leave of the court, the learned Counsel for the Appellant then filed an affidavit stating
the grounds that prevemied him appearing in Magistrate's Court on the 15th of

Septeruber 2G17.

Having carefully consideted the record of the procesdings v the Magistrate’s Court, the
respective written amnd oral submissions of the connsel. and the affidavit of the

Appeliant, I now proceed to pronounce my judgment as follows.

Backeround

4.

The Appeliaat has been charged in the Magistrate’s Court in Nausori for one count of
Obtaining Finaneial Advantage by Deception. contrary o Section 318 of the Crimes
Act. He was {ist produced in the Magistrate’s Court on the 9th of August 2014,
Subsequent 1o several adjournments, the hearing was commenced on the 13th of

(ctober 2016, The matter was then adjourned Gl 27t of Jaauary 2017, tor the ruling

on no case o answer, Subsequent 10 the ruling of no case 1o answer, the matier was
adjourned Hil 13th of September 2017 Tor the continuation of the hearing. On the {3th
of September 2017, the learned Counsel for the Appelant was not present as he was
engaged i a trial in the High Court of Suva, Actually, the hearing in the High Court
was originally fixed for a {';zef::,lg starting [rom 4th of September 2017, However, the
sald hearing had continued beyvond the scheduled iime. Having realized that the 1riaf in
the High Court was heading bevond 15th of September 2017, the leamed Counsel has
sent a letter 1 the Seaior Court Officer of the Nausori Magistrate’s Court, dated 14th of
seplember 2017, informing that he would appear in this maltter and secek for
adjournment as he has 1o continue the trial in die High Cowt. The said lettor was

copied to the Director of Public Prosecution as well.



3. The learned Counsel for the Appellant had to continge the hearing in the High Court on
the 15th of September 2017, Therefore. he had instructed another lawyer, Mr.
Nawaikula to appear in this matier and seek an adiournment on the ground that he is
still engaged in the trial in the High Cowt. The learned Magistrate, having heard the
application made by Mr. Nawaikula and the objection of the Prosecution, vacated the
hearing, but awarded a cost of $300 agalnst the Appellant on the ground that he is

causing delay in finalization of the matter.

The Law and Analvsis

O, Section 150 {4 of the Criminal Procedure Act states that:

A Judge vr magistrate ey make any vther order as to costs as may be

réquired inthe circumstonces jg —

B defray the costs inewrred by any parte uas o result of an

adiourrment sought by another party:

i) recompense any party for iy costy arising from any conduct by
oy other pariy whicli delayvs a triol or reguires the expenditire of

mosies as a result of the conduct of that porey during o rick;

iy penulise a lawyer for any improper action during o i, and in
sueh a case the order may be thut the lowyer pay the costs

personafly: amd
i) otherwise meel the inerests of fustive in PV CGRE,

7. In this matter, the leared Magistrate has awarded the cost against the Appellant on the
basis of wastage of cost ncurred by the State. However, the prosccution has not made
an application for cost for the wastage of cost incurred by them. The prosecution has

objected to the adjournment on the ground that the entceme of this eriminal proceeding

would materially important to a civil mater.



3.

According to the record of the proceedings, it appears that the leamed Magistrate has
received the lefter sent by the learned Counsel of the Appellant on the 14th of
September 2017, informing that he would only appear to seek for an adjournment on
the ground that he is still engaged in the trial in the Hi gh Court. The learned Magistrate
has questioned why the learned Counsel for the appellant was not in the cowt. stating
that the learned Counsel has misinformed the court in that letter. The learnsd
Magisirate then awarded the cost against the Appellant.

Order of cost under Section 150 (4) of the Criminal Procedure Act obvipusly has a
punitive impact on the party against whom the order is made, Therelore. it is fnporiant
for the party concern to given an apportunily to show cause why such order should not

be awarded, Justice Perera in Vere v State {2017] BIHC 636: HAALI7.2017 (30

August 2017} has discussed the importance of providing the party an opporfunity 1o
show cause before making an order of cost under Section 150 {4} of the Crimina

Procedure Act, where his lordship has found that:

“The Sigte submits that giving an opportumity o be heard on the
avwardisig of costs alihough desirable is nor mendatory, [ om unehle 10
agree with this comtemtion. Audi altevam pariem or “listen to the ofher
side™ is « fundamental principle of naiwral justice. In this case. the
Learned Mugistrare should have given an opporiupity o the appellant o

stiaw cause before making the order of cosis dguinst him "

I'find the failure of the learned Magistrate, 10 give an apportunity o the Appellant 1o
show cause. before the order of cost was made, has denied the procedural fairmess for

the Appetlant.
Facvordingly allow this appeal and make the following orders that
i The Appeal is allowed.

i) The order made by the learned Magistate on 15th of September 2017,

awarding cost of $300 against the Appellant is sét aside.



2. Thirty (30) days 10 appeal to the Fiji Court of Appeal,

R.D.R.T. Rajasinghe
Judge
At Suva
30™ April 2018
Solicitors

Messts. A. K. Singh Law for the Appellant.
Office of the Director of Public Prosecutions for the Respondent,





