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JUDGMENT

INTRODUCTION

I The Petitioners are minority shareholders of Nadi Motor Parts Limited (the Company).
They are seeking winding up of the company and jointly they hold 50% of the issued shares
inthe Company. The Respondent is the Managing Dircctor of the Company and holds 50%
and altegedly acting in oppressive manner o the Petitioners. From the inception the

Kespondent was the person who did vperations of the Company and new he had laled 1o




provide financial reports for last two years. He hod emploved his wife and son in the
Company and the wapges were increased for them while the company was making tosses.
There is an altegation that the Company was purchasing items at a higher price from his
som while he is employed in the Company. He is also allegedly renting a parl of the building
tor his business without paying any remt. The Petitioner sceks (o wind up the Company for

oppressive belaviour of the Respondent.

FACTS

i

i)

At the hearing both partics said that they would not be calling oral evidence and would

rely onty on the alfidavits,

The Petitioner also said that they would only seek winding up of the Company and would

nin seek other orders sought in the application.

So the issue is whether the Company should be ordered wound up. duc w the oppression

by the Respondent,

Following facts arc alleged oppressive acts by the Petitioner in the application Ffor

winding up of the Company

1. Lulawlully paying wages for his son while he is studying in University.

1. Bought vehicle registration No FH 100 for his son and paid vehicle insurance also
from the Company funds,

1. Company tunds were used {0 buy property in the name of the Respondent.

iv. Took advances from the Company without approval frem other shareholders

amounting {0 65012 And also pay interest to the tune of $24.232 fom 2014
without approval from the other Direciors.

A Payvs personal electricity and intemmet connections from the Company funds.
vi, Has transferred a vehicle FL 082, belanging 1o the Company, to himsell,
vii.  Rental receipts from he building owned by the Company has not been included in

the financial statements and presently it is over $165.000
vitl.  Failed to call any meetings, and 10 notify any such meetings to the Petitioners.
ix, Fatled wo provide accounts for past {wo consecutive financial vears.

in the aftidavit in opposition filed by the Respondent stated lollowing facts

1. The Company cmiploys two full time employees.
ik It specialized tn second hand motor parts.
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Vi,
Vit

ViE

ix.

Has -conducted operations of the company in manner Oppressive to the
Applicants and have never discriminated . *(see 10.1 of affidavit in reply)
Respondent’s son studies in the aftemoon and worked in the company as he
needed help.

He bought vehicle repistration number FH 100 in return the ownership of BN 188
o Amrit Pate].

Admitted purchasc of land. but denied that it was brought from company funds,
Transler of the vehicle (FI. 082) was to obiain capital after floods in 2112
destroyed. or damaged *all stocks’,

A loan was obtained in the name of the Respondent from Credil Corporation Fij
Limited. tor 20,000 against vehicle FL 082

The building was purchased from the money from the C ‘ompany. Deny that he had
taken 5165000,

The Company is solvent and it is trading. The Petitioners had not taken active role
in vperations of the Company.

Second named Petitioner replied to the Respondent's affidavit in opposition and siated

inter alia as follows

vi,
Vi,
¥1it.
BX.

Xi,
X1,
X,
xiv.

Xy
Nvi,

x¥11.

Iinancial Staternents for years ending 2015 and 2016 were not provided but on 137
June, 2076 Respondem wrote 1o the mother of the deponent. [n the said leter
Respondent had stated that ke could hardly mauke a sale and no profits were made,
There was an overdraft of §251,437.17 as ut 6 June, 2016,

On 1% January, 2014 wages of Respondent’s wife increased from 54 10 %6 per hour,
despite objections from minority shareholder Amrit Patel.

The Company sold new parts and sale of used parts was 2 unilateral decision of the
Respondent,

The parents of the deponent had morigaged personal progerly and given g bill of
sale over their personal vehicle DA 032 and had also given personal guaraniecs o
secure finance for direct imports from overseas,

The Respondent had doubled his salary in last two years.

The Respondent is avoiding meeting with the Petitioners.

He is paying rents for his house from meney from the Company.

The Company vehicles are driven by non emplovees of the Company.

The Respondent had rented a shop of the building owned by the Company to his
son and purchasing spare parts at higher price.

The Respondent had helped his son w set up another spare parts shop and
purchasing items at higher price.

These issues were raised as far as in 23.6.201 1, but Jaijed to address the same.

The vehicle FH 100 was bought without consultation with others.

The Respondent had adimitted purchase of the land from funds kept in trust and
promused to reimburse the same, but this had not happened,

Onty a stock of $23,500 was damaged in financial vear, 2012 from NMoods

The Respondent is being paid for his work as Managing Director

Elite Motor Spares and Unique Motors were owned by the parents of the deponent
and they had paid $§73.000 for the spares obtained by the C Qmpany.




LAW

xvili. The Respondents actions are detriment 1o the Company and also oppressive to the
minority sharcholders and there is a deadiock.

The Petitioners are seeking winding up of the company and state that the affairs of the
company are conducted by the Respondent in oppressive manner. C ompanics Act 20[5
defines oppression of minority shareholders in Section 176 and remedies are contained
in Section 177 Sections |76 and 177 oi the Companies Act, 2015 state ax follows.

Crraundys for Court order
176, -(1)The Caurt meay make an order ander section [77if

faj the conduct af a Campany's Affairs;

(b) an actual or proposed act or omission by or on behalf of o
Company: ar

(c) a resolution, or a proposed resolution. of Members or o ¢ lass of
Members of a Campany,

is either—

(i) contrary te the interests af the Members as a whole: or

(i) oppressive to, unfairly prejudicial e, or anfairly
discriminatory against, a Member or Members whether in that
CApaciy or in any other capacity.

(2)For the purpases of this Part person to whom a Shure in the
Company has been transmitied by will or by operaiion of taw is
raken ro b a Member of the ( nmpany

Orders the Court can make
177, —(1)The Conurt can make any arder ander this section that it
considers appropriute in relation ta the Cimpany. including an
ocler- -

(@) that the Company be wound up:

(&) that the Companmy's existing Artices of Association be

amended or repeated.

(€} to regulate the conduct of the Compamy's A ffairs in the fiture.
(d} for the purchase of any Shares by am Member or pervon fo
whom a Share in the Company has heen transmitied by will or By
operation aof faw;

() for the purchase of Shares with an uppropriate reduction of the
Company's share capital;

(73 for the Company to institute. prosecute. defend or discontinue
specified proceedings:

(g} wuihorising a Member, or a person to whom a Share in the
Company has been transmitted by will or hy eperarion of faw, to

]




G,

10,

11,

mstitule, prosecute, defend or divcontimue specified proceedings in
the nume and on behulf of the Cempany:

() appointing o Receiver or Manager of any or all of the
Company's Praperty;

(i} restraining o person fiom ERZAEINE I specified conduct or from
doing a specified act, or

7} requuiring a person to do o specified act.

2H an order thar g Cumpany be wound up is made wnder this
secilon, the provisions of thiv Act relating to the winding up of
Companies apph-

(w) as if the order were made under Pary 3 9 andd
fB) with such changes uy are necessary.

(3) 1f an order made under thiy yection repeals or modifies a
Compams Articles of Association or reguires the Company in
adupt Articles of Association. the Company does  not  huove  the
power under section 466) io chawge or repeal the Articles of
Assaciation if that chenge or repeal would be inconsistent with the
provisiens of the order, unless

tad the arder states that the Compamy does have the BOwer o make
SNeh a chanye or repead; ar

rh} the Company first ohraing the leque of the Cour

femphasis adeded)

Section 176 did not make an execlusive defintion of what forms oppressive acls of a
majorily sharchoider. and or the management of the affairs of the company, The
definition is broad and if the conduct is contrary to the interests of the Members ux a
whale” (Section 176(1)(1) or ‘oppressive fo, unfuirly prejudicial to. or unfairfy
discriminatory against, a Member or Members whether in tha capacity or in any ather
capacity’ {Section 176(1)i1)). an order can be made in terms of Section 177 of the

Companics Act, 2075,

So the Petitioner needs 1o establish requirements comtained in Section 176{1 11} or Section
F7601301) in order ta obtain un order a order for winding up of the Company under

oppression. The scope of the said two Provisions are wide.

in Wayde v New South Wales Rughy League Lid (1985) IR0 CLR 459, 10 ACLR
87 at 95 held (Per Brennan J}




"Nevertheless | If direciors exercise a power-alheit in good faith and for a
purpose within the power-yo as to impose a disadvamage. disability or
hurden on a member thet, according o ordingry  standurds of
reasonableness and fair dealing is unfair. the court may intervene under
320, The operation of s 3200 may be atracted to u decision made hy
directors which is made in good faith for 4 purpose within the directors’
powers bur which reasonable dircetors wonld think ti be wrfalr

In Kekotovieh Constructions Pty Ltd v Wallington (1995) 17 ACSR 47% and Re Back 2
Bay 6 Pry Ltd (1994) 12 ACSR 614 and Shum Yip Properties Development Lt v

Chatswood fnvestment & Development Co Pty Lid (2002 4 ACSR 619 courts haye

granted winding up orders against the campanies , when there are acts of Oppression.

% the test is reasonableness in the decisions or actions of the Respondent who owns 30%

of the shareholdings. in order to wind up a company.

The human ingenuity has oo boundaries and oppression cannol be defined restrictively

and that is the reason for legislating Section 176{1%(i) and {1} which can cover a wide

range of unsatisfactory conducts of 4 company. Some of the examples of such conducts

are as folliwws

HE

fmproper diversion of the business

This can be where a competitor or a supplier is given special treatment cg. Larger
mark-up than usual or buying at a higher price than usual where (he decision
maker has a stake, or interest, See Scoftish Co- operative Whaolesale Sociefy Led
v Meyer [1950] AC3X4; Re Bright Pine Mitis Pty Lid L) 1697 VR 1002: Webb
v Stanfield (1990} 2 ACSRK 283

Payments of close associates or relatives (immediate tamily members) which
cannot be justified or above markel rate without specific job description. Here the
performance of the company and the contribution of the persen who was granted
payment should be unproportionate. {Sve Sanford v Sanford Courier Service Pry
Lrd (1987) 10 ACLR 540 a1 557)

Demal, refusal or delaying to the vital information such as annual financial
statements of other books of accounts {see Re Buck 2 Bay 6 Pry Led (1994 12
ACSRE 614

Nat banking money daily to the bank account. This allows the person who is in
operation of the company to misappropriste money mnd lead to lack of
transparency in {inancial affairs of the company.

Board Room taciics by the majority shareholder or the chief operating personnel
which are carried out due 1o majority rule though itseli not oppressive if done
repeatedy to undermine the minarity interests (see Jolin J Starr (Real Estate] Pty
Ltd v Robert R Andrew(d" asia} Pty 1.1di 199116 ACSR 63

&




[ Failure 10 hold board meetings regularly that amounts o one-man-rute, which is
detriment 1o the other sharehalders.(See Shum Yip Properiies Development Lid v
Chatswood fnvestment & Develgpment Co Pry Lid (2002 40 ACSR 619 a1 6529

Y. Decisions that favour related companies or relatives or enlities or persons whe are
directly connected to a person who is operating the company., which are
detrimental to the company us a whole (sec Re Spargos Mining NL (1990} 3
ACSR ]

h. Loss making of a company repeaiedly durtng a favourable market condition in
order to suppress the share value is an oppression. This can happen when the
majority sharcholder or the person who operate the company wants ot desires to
purchase the company at a lower price. So the profits are suppresscd through
varous means 1o show that company s pot profilable. The members do not have
much chowce i such a situation. This can happen in a small company where there
are only 2-3 sharcholders or in a large corporation. In a smal] company when ane
member is operating the company, due to the lack of financial transparency such
oppressive behaviour can occur, In large corporation this can happen due to
various accounting methods and valustion methods. Such oppression is possible
due 1o lack of transparent management decision making, where actual profits are
hidden or diverted to another.

I Lising company funds to defend an action for OPPIEsSsIvE ACtlons Can ARlount to
oppression. (Sec Re DG Brims and Sons Pty Lid (1 995} 16 ALSE 559,

[5. From the above, it can safely deduce that ucts of oppresswn are not taken lightly by the
court and Scction 176 of the Uompantes Act, 201 5 is the basis of derivative ACTION agains
any oppression. Winding up of a company is also a remedy that can be exercised at the

discrztion of the court considering (he citcumsiances of the case.

ANALYSIS

16, Both parties did not lead any evidence at the hearing and they both indicaled that they
would rely on the materials contained in the affidavits. There is no dispute as to the
sharchiolding of respeciive parties and affidavit evidence on that facl had nol heen
refuted. So the Respondent is holding 30% of the shares and Petitioncrs are minority
sharcholders holding the rest of the Company. {See Annexed E of the Affidavit in reply

of the Petitioners) Minutes of 7% September, 2005 indicate transfer of 48% of the

Company shares to 2™ named Petitioner )

17 The Petitioners had filed two affidavits and the Respondeni had ftled only one affidavit,




2L

The 1ssue betore the court is whether the Company is 10 be wound up or any other order

be made on the oppression.

The burden of proot of oppresston is with the Petitioners. The affidavits fled by the
Petttioners allege more than one way of oppressive actions by the Respondent In
Respondent had noy replied 1o the oppressive actions and had elected not 1o lead any

evidence, tao,

The Respondent is the Managing Director and also the person holding 50% of the
shareholding. The Petitioners are minerity sharcholders but jointly they hold remaininy

Sta.

At the moment there s no consensus between the Respondent and Petitioners as to the
manner in which the Company is heing managed. The dissatisfaction of the Petitioners
have been a long standing one and they had tried 1o resolve, but without My success, {See
letter o1 15.6.2016 annexed as A 1o the affidavit int reply). In that leter the Respondent
stated

CFiEstiy, yowr question regarding daily bonking. how can we do banking
wher we hardly sell the parts. We do not have stock to self anfy what we
fave from old sfock we doing sale. From which 1 bave to collect and pay
wages to my staff. I am not in q position to employ my staff full time 5o |
dn giving a weck off to them. From 2012 fload we have really gone down
customers belief we don't hgue pares so they don’t turn up, fermphasis
adided)

After painting a very bad piciure as to the status of the Company it is surprising that as a

sulution the Respondent is willing to purchase remaining 50% of the Company.

Fven in the affidavit in opposition the Respondent had indicated his desire lo
purchase the remaining 50% of the Compuny.  Is this 2 calculasted sirategy, or
cconomi¢ duress? I not why should be anyone inigrested in a loss making venture
for more than 4 vears. when it was entirely under Respondent’s manapement? The

Respondent had not stated any bad market conditions but have complained about a flood
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that happened more than a half a decade ago (2012 lebruary) as the reason for bad

performance.

The acts of the Respondent should he cppressive lo, unfairly prejudicial to. or

untairly discriminatory or contrary to the interest of the members as a4 whole,

The requirement of an act contrary to (he interest of the members as a whole is a separate
ground that is not based entirely on rights as minority shareholder or as a shareholder
wha 15 not involved in the operations of the company. This has wider scope than that of

the rights based oppression, as sharcholders.

The approach in Foss v Harbesle' is a more restricive interprelation of oppression
158 m L

neariy iwa centuries ago and this canmot be applicd to the Section 176 o the Companies
Act, 2N 5. This was long before specific legiskative intervention for derivate actions as

centained Sections 176-177 of the Compunies Act, 2015,

Ebraltimi v Westbourne Gallaries Ltd [1972] 2 Ali ER 492 is an earlv decision where

oppresston bused on interests as upposed to rights were recognived. In this case twa
persons carried on & business as a partnership and then it was converted to a Company.
Aller some time onc share holder brought in his son and they became majority
shareholders. Father and son acted together to make the other party excluded from the
directorship of the entity and also distributing profits as their remuneration. Though the

majurity could take a decision of & company, such decistons cannot oppress the minority.

The Petitioners had stated in their affidavits the manner in which the Respondent had
brought in his son as & part time emplovee and had had made him a full time employee of
the Company. while he is enpaped in supply of the spare parts to the Company at a
mgher price. For this purpose the Respondent had ulso given a shop in the building

wwned by the Company at no cost.

V(1843) 2 Tlare 46|
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Lad
Lad

By this act the Company would he niined if continued to allow to run as oo entiy can
survive if purchascs are bough st higher value, It is contrary to the interests of the
members of the Company as a whole, Anv entity that buvs items at a higher price cannot
make ends meet and this seems te be the strategy of the Respondent as 1his would make

the Company worthless. Al the same time profits will accumulate to Respondent’s son.

The Respondent did not refute these allegations contained in the alfidavit by calling any
evidence to the contrary, and by not electing o lead any evidence the count has to act on

evidence presented in affidavits.

The scope of oppressive acts cannot be defined precisely, bul taken in the comtext and
circumstances i is possible to see the objective and the results of such actions. 1 is not

une particular act but the cumulative eficet of the Respondent, that is Oppressive.

The Respondent as the Managing Director had employed his son and wite and al] three of
them are earning from the Company, and despitc alleged losses had increased their

salaries,

Though the Respondent had denied use of the company funds 1o purchase a real estate he
had fatled to state how he got funds to purchase the same while he and his family were
fully emploved in the company. The affidavit in reply stated thal money used Lo purchase
4 personal property was a trust Jor the Company. How a person obtain funds to purchase
a substantial property is cven a requirement for banking and it is not a difficult thing to
state or prove theugh documentary evidence. The absence of such proof only substantiate

the Petitioner’ s version,

The Respondent had failed to submit financial accounts for years 2016 and 2017, This is
a ¢lear indication of oppression of the remaining minority shareholders in the context of
the allegations made against the Respondent. and conduct of hirn towards the minonity
shareholders. This also make it difficuit or impossible (o value the company as a going

CONCCTR.

10
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in.

The bank account of the Company with Westpac for the period 30.4.2016 10 6.4.20i6
indicates that there were no deposiiy during that time and the Company had exceeded
even the overdraft facility timil, This is also another indication of non-disclosure of

lurnover by not banking the cash on daily basis.

Itis also noted that despite the Company's dire status since the 20173 there was request for
salary increment of the Respondent as well as his family members. Respondent's wife's
hourly rate of wages were increased 50% whereas and by a memo dated 6.1.2014 Amrit

I.al Patel had objected to the increment of salary/wages and stated

in brief | da not agree with the conseguence and choice af Dewa for any
wage increase and focus with some of the procedures that he showld come
i with:-

A That ke manamgne had never received Sinancial statement for current
year and {'m confident that the company is making {oss and facing

financiad constrainis to meet ity current nhligarions,

2. Please explain on what basis you had recommended her Wages to e
increased and Bours to be shortensd

3. You relt me her fidl job description, contract detail, how vou uiilize her
personal hours while she is aut from her dutivs and other infurmation rhat
Yo think are necessary,

4 Tunderstand she works as an affice clerk and vou showld stick 1o labour
rate 6 ife raie she was getting before. If the jobs are performed in timely
manner and above excellence than she shail be rewarded with anmued
honus just like vther staffs

3 Un the viher hund if she iy paid desired wages thew there is 1o need to
gl service or assistance of any accountant. The accounfants are paid far
prepaving vat veturny, filling wages records etc as this entive Job can only
be done hy the clerk.

o Dewa plese shop around let me know which compIInies are paying
wages for 56.00 per howr, 1 believe companies such us FSC are not peving
and aur comparny Is rot very rich as vou nigty think. Even (rraduates from
USSP and FNU are paid 834 an howr. Fook back 1o the COMpany § financial
Yesults ten years hefore and compare wha You are doing sow,

7 Think sertvusly and smartly fike a businessman, where you are sitiing?
! prefer you tuke advice from your accountant and ask them whether the
COMPany is growing or shrinking and tell them ta write o FICTIEL 0 P
letier in detail towards the future pruspects of the company. § knove there
is competition not onfy in Nadi bt everviwhere and still we can prusper
with better results’

The said lefter urgently requested financial statements and more than threc years have

passed and even in the affidavit of the Respondent o no financial siatements were

11
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8.

anncxed. This is not the only oppressive action of the Respondent, but culmination of acts
would indicate that alfairs of the Company under the Respondent’s management is
clearly contrary o the interest of the Company’s menthers as a whale. Fhere is no reason
fora  spare part selitng business 1o do bad if they were in the business from 1998 4 the
vehteles on the road had increased exponentially and the bulk of such vehicles are alse
used vehicles thus making room for thriving business for spare parts. It scems that due
some reason the Company is doing bad. Flooding in 2012 is made the scapegoal for bad
perfermance. but the financia) statement indicate only a loss of $23,500 which cannot be
a significant loss considering the total expenditure excluding this was $267.663, for the
¥ear 2012, This kind of natural disastors are comunon an Fiji. Sa a company should he
able 1o withstand them. Even after S years if such a trading company cannot recover, i

also support un order for winding up.

The communications between the parties presented in the affidavit in reply indicate that
the oppressive acts of the Respondent were brought to the notice. but ne remedial action

was laketi

Normally. a court would be reluctant 1o wind up a company on oppression bui when there
are Tess partics involved and there i oppression winding up is a better option. Iq this case
there are only three shareholders and Respondent is holding 50% of the shares and also
vperales business wlereas the Petitioners are na involved in the daily operations, and

had not cven received financial statements for more than 2 vears.

Though an order for the purchase of the shares by the majority sharehoider can be an
opuen to winding up. this is not a Proper instance (o make such order, constdering the
conduet of the Respondent. [n s deliberate oppression the significantly devalue shares,
purchase of minority shareholders is ot an option. All the indications are that the
Company is not making any profits under leadership of the Respondent and or that e iy
acting in oppressive manner o indicate thal (e Company is loss making venture and to

suppress the real value of the Company.

I
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In Kekotovich Constructions Fry Lid v Wuitington (1995} 17 AC'SR 47§ there was

continuing deadlock berween the parties as to the conduet of the affairs. There was a risk
of {urther oppression and COmpany was not involved in Fenting property. It vnly owned
OOC property as its sole asset So the request for winding up was granted as relief for

Gppressio.

The Company owns a property in the jet set city of Fiji. 1t is a valuable asset for the
Company and this was purchased from the profils of the Company, Though the
(ompany’s main business is sale of spare parts, at the moment Respondent had stated
that il s not making profits since 2012 The main income source for the Company is
renting ot the premises in the building owned by the Company. So vonsidering the
shareholding of the each parties and deadiock of (he communications hetween the paities
and the deliberate actions of the Respondent that ape against the interest af the members

of the Company there is a real risk of further oppression by the Respondent,

In the circumstances the actions of the Respondent are UPPressive m terms of Section
I76(1%3) as well as under Nection 176(1)ii) of the Companies Act 2015 For the TEASUNS
given earlier in this Judiment, it is ot a matter for me to order sale of the shares of the
Company o the Respordent. In fact thas 15 what Respondent wanis, and evidence
presented 1o me in the analysis indicate such 4 sale of the Company can he Tustifted now,
The Petitioners at the hearing stated tha they do not wish to seek an order for sale of the
shares. The discretion of the court is ysed 1o wind up the Company forthwith and
considering the conduct of the Respondent the Official Receiver is appointed us the

provisional liguidator.

CONCLUSION

43,

The Respondent is holding 50% shares and Petitioners the remaining 0%, The
Respondent is conducting the affairs of (he Company in a manner oppressive 1o the
Petitioners, According to the Responden) the company is solvenl. but has noi even
produced financial statements for past two years. The Respondent had siated that
Company cannotl even pay wapes bul had scted Cunirary to that. The ailepations thay

WeTC not refuled by the Respondent are serious and clearly detriment to the interest of the

13




company as a whole. So 1he request for winding up is granted. Considering the nature of
the oppression and actions that are conlrary to the interest of the Company as a whole the

Officizl Receiver iy appointed s a provisional liquidator, {Sce Re Enterprise bold Mines

ML (1992) 6ACSR 53).

. Cost of this action is summaniy assed at $3,000. It should be paid by the Respondent and
net the Company. It is an Oppression to utilize the company funds to defend a case of this
hature by utilizing the C ompany funds. (Sce Re DG ' Brims and Sons Pry Lid {1993} 16
ALSE 559),

FINAL ORDERS

a. An order is made for winding up of Nadi Motor Parts Limited.
b. The official receiver is dppointed as provisional iwquidator.
¢, Lost of the action is summarnily assessed at $3.000 to be paid by the Respondent

within 2] days.

Dated at Suva this 20 day of April, 2018

Justice*Becpihi muratunga

High Courd, Suva
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