IN THE HIGH COURT OF FLTE

AT SUVA
CIVIL JURISOICTION
Civil Action Ne. HBC 35 of 2016
BETWEEN : YIRENDRA SINGH of Valley Road, Sigatoka, in the Republic of the Fiji Islands.
PLAINTIFF
AND : CHINA GENHOUBA GROUP (FITI) LIMITED o fimited liability company hoving its
vegistered office ot (8 Rukua Street, Nailuve Road, Suva, '
DEFENGANT
BEFORE: Master V. I, Sharma
COUNSEL: No-appearance - for the Phaintiff
Mr. Filipe « for the Defendont
Date of Ruling: 29™ March, 2018
RULING

{Summens by the Defendant for the Plaintiff to show cause why the statement of claim
shauld not be struck out for wont of prosecution and abuse of the process
of the Zourt pursuant ta Order 25 Rufe 3 of the High Court Rules, 19887
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INTRODUCTION

The Defendant filed the Summons pursuant to Order 25 Rule 9 of the High Court Rules, 1988
for the following orders~

i} Thet the action herein be struck out and dismissed for want of prosecution and/or
Nonpayment of costs.

(i} Such further or other order as this Henourable court thinks fit,

(i) Costs be paid by the Plaintiff to the Defendant on-an indemnity basis,

UPGN THE GROUNDS os appearing in the offidavit of Andy Hsu a k.a Xu Lei filed in suppert
of this opplication,

The Plaintiff did not file any Affidavit opposing the striking out application ror did he make ary
appearance at the hearing,

Written submissions was filed by the Defendant only and the matter proceeded for hearing on an

undefended basis.

THE LAW AND PRACTICE

COrder 25 Rule 2 of the High Court Rules 1988, which inter-alia states as fotlaws:

9. - (1) If no step has beeh token in any cduse or matter for six months then any party
on application or the Court of its own motion may iist the couse ar matier for the porties
to show couse why it should rot be struck out For want of prosecution or as on abuse of
the. process of the Courk

(2} Upon hearing the application the Court-may either dismiss the cause [or] matter on
such terins as may be just or deal with fhe application as if it were a summons for
directions. "

ANALYSLS and ' TION

The Plaintiff is required to show cause herein and the Court to determine as to why the Plaintiff's
action-ought not to be struck out for want of prosacution and/or nonpayment of costs.

The principles 15 be applied on the basis upon which the discretion to strike out proceedings far
want of prosecution should be exercised is well established inthe decision of the House of Lords in

the case of Birkert v James [1978] AC 297 and in particclar the statement by Lord Diplock at
318

"The power should be exdrcised only where the court Is sotisfied sither (1) that the default
kas been intentional and contumeliovs, e.g. disobedience to a peremptory order of the court
or conduct amounting to on abuse of the process of the court: or (2) {a} that there has
been inproinute and inexvusable defay on the part of the plaintiff or his lawvers, and (b}
that such delay wil give rise to o substantial risk that it is not possible ¥o have o fair trial
of the issues in the action or is such as is likely o cause or ¥o have coused serious
prejudice o the defendants zither as betwean themselves and the plaintiff or berween each
other or between them and a third party.”
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In the present case, this Court is rather concerned with the application of principle (i) within the
Birkett v James [1978] AC 297- “intentional and contumelious default” since the Plaintiff hag
disobeyed the cost orders of this Court,

Upon the perusal of the Court file, the recerds reflest and confirm that the cost orders made as
mentioned hereunder has not been paid by the Plaintiff to the Defendant-

(i 30" November, 2016 By consent upon payment of $300 costs, e Plainkiff to file and serve
amended writ of summons within 14 days,

5y 24" Jume, 2017 Ne appecrafice by the Plaintiff and costs. of $500 ordered to be paid within
7 days.

A totat of $800 costs was itposed egoinst the Plaintiff.

This Court alse notes that on four Separate occasions, 02% March, 10™ May, 01 Jure and
20" June, 2017, the Plaintiff failed to appear in court.

This Court is alse concernad with the application of principle (2) within the Birkett v James [1978]
AC 287 cose:

‘Inordinate and ‘inexcusoble within Birkett v James hove their ordinary meonivg.
Whather delay con be described as inordingte or irexcusoble is o matter of fact to be
determired in the circumstonces of each individual case, The New India Assurance
Company Limited ~v- Rajesh K. Singh and Apr. Civil Appeal no: ABU 0031 of 19965
{28 November 1998) ¢ A

Where principle (2} is relied on, both grounds of inordinate and inexcuseble delay needs to be
established before an action is struck out. There must be both delay of the kind described and a
risk of an unfair trial or serious prejudice to the defendants.

Reference is therefore made to the case Department of Transport v Stmaller {Transpert] Limited
[198911 A ER 897..

The House of Lords did not accept o submission that the decision in Birker? should be reviewed by
holding that where there had been inordinate and inexcusable delay, the action should be struck
out, even if there can still be a fair 4rial of the issues and even if the defendant has suffered no
prejudice as a result of the delay. '

Lord Griffiths, afver a review of the authorities and relevant principles, said ot 903 that he had not
been persuaded-that a case had been made out to abandon the need to show that post-writ delay will
eifher make o fair trial impogsible or prejudice the defendant. He went on to affirm the principle
that the burden is on the defendant to establish that serious prejudice would be caused Yo it by the
delay. (I this case the burden is on the Defendant to establish any prejutice).

T have perused the court file in ferms of the documents filed as required by the set down
procedures and the: High Court Rules 1988 ond set out hereunder the summary of Chronolegy of
Gvents filed in terms of the pleadings only that has token place in'this case sccordingly:
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SUMMARY of CHRONGLOGY OF EVENTS

s 12* Februory, 2016~ Wrif of Summons filed.
o OF" October, 2016- Statement of Defence filed,
v 0% January, 2017~ Amended Writ of Summons Filed,

« 2U* March, 2017~ Reply to the Statement of Defence Filed,

The bDelpy
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In congsidering whether delay of the kind required in terms of Birnkett v Jomes case has been
established, the court is concerned only with delay on the part of the Plaintiff or her lawyer. It is
that delay which must be shown to be inordinare and inexcusable,

I now take my mind back to the Defendant's Summons filed pursuant to Order 25 Rule 9 seeking
the striking out of the Plaintiff's Writ of Summons and the Statement of Claim on the grounds of
want of prosecution and nonpayment of costs.

The Low in Yerms of Order 25 Rule 9 of the High Court Rules, 1988 states as follows-

"8, ~ (1} IF no step has been token iy any cdiise or matter for six months thea any party
or application or the Coyrt of ifs own motion may list Yhe cause or muatter for the poarties
te shaw cause why it should not be struck out for want of prosecution or as an abuse of
the process of the Court.

(2} Upon hearing the application the Cour? may either dismiss the cause for] maiter on
such terins a5 may be just or deal with the application as if it were a summons For
directions.”  (Underfing mire for deliberation),

It can be clearly ascerfained from the above mention law that any party who foils to take any
pronctive step in the pending proceeding before the court for o period of six {6} months, on
application may list the matter for the parties to show couse why it should not be struck out
for want of prosecution or as an abuse of the process of the court.

In the current case, on 12" September, 2017, the Defendant filed his Summons pursuant Yo
Order 25 Rule 9 seeking the striking out order.

The last and/or final step token by the Plaintiff in this proceeding wos when he filed his *Reply to
the Statement of Defence or 20™ March, 2017,

If one caleulates from the time the Plaintiff filed his Reply 1o the Statement of Defence 1o the
time the Defendant filed the Order 25 Rufe 9 Summens, it comes to a period of Jess than six {6)
months' tife frame. To be exact in the calculation, it tellies up Yo B months 3weeks and 4 days;
short by eight (B} days,

As explained above, the delay by the Plaintiff did not add up to six (6) months' timeframe as per

the requirement of the Law interms of Order 25 Rule 9. I find that the Defendant’s Summons

was filed pre-mutually, some seven (7) duoys prior Yo the expiration of the six (6) months'

timeframe and therefore the Defendant’s application fails on the grounds of want of Prosecution,
4
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22.  With regards fo the nonpayment of the total costs of $800 as ordered by this Court, firsﬂy,
1 must say that the Courts are not the debt collecting agents for costs ordered by court. The party
in whose favour costs has been granted is responsible to ensure that he is able 1o recover the same
upan the apprepriate execution of the some.

23, However, since this court has been appraised of the nonpayment of costs, and since the Plaintiff
has defied ond not complied with the orders of this Court, it is only prudert that T make an
appropriate order in the circumstances to ensure that the Plaintiff complies with the orders.

24, Idirect that the SCO, High Court Civil Registry, Suva serves the Plaintiff/Counsel with a Notice of
Adjourned hearing Yo appear before this court and show cause why this Court should not impose an
“Unless Order” for nonpayment of the total costs of $800, and subsequently activate the some
upon the non-compliance accordingly. The case stands adjourned to a date to be fixed,

26, The Plaintiff at the Hearing of the Defendant's Summons not only failed to appear but also failed to
file and serve his affidovit in oppesition,

26, Accordingly, T am in the circumsiances inclined to arder costs against the Defendant summarily

. ‘ossessed ot $680 to be paid within 14 days,

27, T row proceed to moke the Final Onrders.

FINAL ORDERS

A, The Defendant's summons seeking striking out of the Plaintiff's Writ of Summons and the
Statement of Claim on the grounds of want of prosecution fails and is dismissed,

B, The SCO High Court Civil Registry, Suva to serve the Plaintiff/Counsel with a Notice of
Adjourned Hearing,

€. The Plaintiff/Counsel to show cause why an “Uniess Order “in terms of the total outstanding
Costs of $B00 should rot be imposed and. activated upon noncompliance.

&,  The motter is adjourned to 17™ April, 2018 af 9 am,

B, Ordcers accordingly

Dated at Sava this 29" Day of March, 2018 }

VISHWA DATT SHARMA
Master



