IN THE HIGH COURT OF FIJI
AT SUVA
APPELLATE JURISDICTION

£ ivil Action Na.: HBA 81 of 2018

BETWEEN LUISA KORODRAL of Nabuli Villape, Technical Officer
APPELLANT

AND : RO QIO TULICOL.0 of Nadali Village, Nausart, Businessman
RESPONDENT

Counsel : Mr. T'uifagaicke ™ for the Appellant

Ms. Raikaci N for the Respondent
Date of Hearing : 27 March, 2018
Date of Judgment 258™ Miarch, 2018
JUDGMENT
INTRODUCTION
i This is an appeal agamst an order of Learned Kesident Magistrate (RM) on a prelinnnary

15suc of jurtsdiction. The Respondent-Plaintift (the Plaintiff) filed action in the court betow
secking vacant possession af a house sitvated on an (Taukei Land. The Mlaintifl had also
sought injunctive rehiet. Without filing a defence the Appeflant-Defendant (ihe Delendant)
had raised s preliminary objection of junsdietion of court below and had alse tiled a motion
secking sirike out of the action for want of jurisdiction. The RM having dealt with the

prelininary issue overruled it and this is the appeal from that decision.

FACTS
7 The Plamtift {iled siatement of claim in the court below inter alia sceking vacant possession

ot a house. According o the Plaintift the house was given for occupation to the Defendant.

as i was vacant and the Defendant was also a relative of the Plaintifi

3. Now the Plainuff sceks vacant possesston of the house and the Pefendami is relusing to

pive 1t




fy.

The Plaintit? also states that since he was appointed as head of Yavusa il 15 impartant to
have mectings in the village and the onty house that he had was this house where the

Delendant reside.

There is no statement of defence lited. The Defendant 1iied an affidavit in support of the

motion wo strike out for want of junisdiction.

The Plaintiff is also sccking injunctive relief and entire action is depended on the

preliminary vhjection,

From the affidavit in support of the motion for strike out the [Defendam states as tollows

a. He 1s oripinaly trom Nabuali village in Hewa.

h. The binlogical fathers of the partics are siblings.

& The subject matter, the house, wis a family house where all contributed and built
i 19505

d. The house was vacant for more than 10 years and was vsed to keep chicken.

e. The Plaintiff had lived in Nadali and never lived in Nabuli.

i He approached the Plaintift S years ago, recognizing itaukei protoco! to infom
clders that he was moving to vitlage and would be repairing and renovating
family house.

i After renovation the Plaintiff elaimed the house and wanted him to vacate,

The RM overruled the preliminary objection regarding jurisdiction and delivered the

judgment on 29" March. 2017,

Being aggrieved by the said decision the Defendant filed the Notice of Intension to
Appeal and also Grounds of Appeal on 28" April. 2017 and the Grounds of Appeal are as
follows:

P That the lcarned Magistrate erred in law and in fact when be dismissed the
Defendant/Appetlant’s strike out application as e has no jursdiction to preside
over the substantive claim  lor title and  evicton tor land by the
PlaimiiT"Respondent 1o the first place.

it That the learned Magistraic crred in law and in fact by misinterpreting section
1601 %d) and {h) of the Magistrates Court Act (Amendmenty Promulgation 34 of
2007 that the issue in question which the Magistrates * Court has jurisdiction on s
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the right over the house, but 1gnore thal the PlamntitlfRespondent claims right and
for tile over land which is beyond the jurisdiction of the Magistrate™s Court,

3 That the learned Magistrates(sie) erred in law and in facl by failing 10 consider the
subnussion of the Defendant /Appellant tor the Plaintif /Respondent to file a
section 16% of the Land lranster Act Cap 131 or Order 113 of the high Court
RHules 1988 cviction application rather than filing eviction procecdings in the
Magisteates Court.

4, That the learned MagistratesfSic) erred in law and in fact by failing to consider
that the subject land 13 located within the villape boundary and should have
considercd the submission ol the Belendant/Appellant for this malter o be
reformed to the 1lTaoker Lands Commission pursuant to the provisions of the
1Taukei Lands Act Cap 1330

[ The Appeal Cround 5 was withdrawn at the 1ime of the heanng by the Delendant so it s

not reproduced here,

il At the hearing the counsel lor the Plaintit? raised an issue as to the failure to file Notice

of Intension 1o Appeal within in 7 day stipulated ime.

ANALYSIS

12. This Appeal needs o be dismissed fn fmiine for failure 1w file Notice of Intension o
Appezl within 7 days time perivd. The Naotice and Grounds of Appeal were filed on 28
April. 2007 and Magistrates™ Court Rules 1945, Order 37 rule 1 is clear that Motiee of
Intention to Appeal needs to be filed within 7 days from the judgment. The judgment was

delivered on 29 of March, 2017,

13, n the absence of aral notice of intension to appeal . which had not happened. it 15 2
reguirement for any appellant te give Notice of Intension to Appeal within 7 days and if’

not an exlension of that was needed. This had not been done.

4. This appeal is dismisscd i fimine for non-complianee of Order 37 rule | of the Magistrates”

Courl Rules 1945,




16.

19,

Without prejudice to the above position [ will consider the merils of 1his matter for
lollowing reasons. This is an appeal from a decision of RM relating 1o a preliminary tssue
and it had taken almost one year for this matter to be heard in the High Count, This
Appeal was allocated to me on 222008 and [ am thanktul to the both counsel for
consenting o hearing of this appeal on 27.3.2018. So, if | dismiss this appecal without
considenng ments, there can be a further application for seeking extension of time to file
Notice of Inlension w Appeal and 1f that 15 granted again the appeal may be heard on
merits in this court, while the matter 15 with the RM cven without 4 siatement of defence
being filed. and also a pending application tor injunctive reliet. In such a scenano there
will be inordinate defay in court below, which can be prevented by adjudicating the merits
of the appeal despite my fndings regarding lailure o comply with Magistrates’ Court

Rules 1945,

Appeal Grounds 1 and 2 - are considered together as they are Inter-related and issue 1s

the jurisdiction of the Magistrate's Court.

The ¢laim of the Plaimiff is not reparding the ttle to the land as it s an admitted Fact that

the land on which the house s situated 15 an i Taukei Land,

The Plntif claims vacant posscssion of the house and without filing a statement of
defence the Defendant is raising a preliminary oblection as to the purisdiction of the

Magpistrate's Court.

Fhe junsdiction of the Magistrale’s Court is contained in Section 16 of the Magistrate’s
Court Act 1944 and Scetion 16(1)(d) states as follows

thoall suits invelvirg trespass to fumd or fir the recovery of land
{including any building or part thereof) irrespective of its vahie, where
ne relationship of landlord and renane has at any ime existed
between any of the parties to the suit in respect of the land or any port of
the land finchuding aay building or part thereof), " femphusis wdded)

There 15 no allepgation of tand lord and renamt relationship between the partics even in the
alfidavils Bled by the parties. [n any event since there was no statement of defence bled
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21

E=T )

the BM needed only 10 cxamine the Statememt of Claim to determing the preliminary

objection.

The Maintilt 1s claiming vacant posscssion of a house situated on an ilaukei Land. Gn
the face of statement of claim it is a ¢laim that Magistrate’s Cournt can make a
determination in terms of Section 16{1 Kd) of the Magistrates” Court Act [944 and 1t docs

not {all within Section 16{2) of the said Act.

| apree with findings of court below on this issue,

Appeal Ground 3

23

I
[

24,

[
N

26

In terms of Section 169 of the Land Transter Act 1971 & person can sutimon abiy persain
in possession of land

When there is registered tile and the person is last registered proprictor

Where the persen summoning s the lessor with power to re-enter,

Where he i the lessor against lenant or lessee with legal notice 1o quit has been given
or lerm of lease had exprred.

BT

So any persan can be evicted from a land where there is a registered title or when there 15
a lease, in terms af Section 169 ol the Fand Transfer Act 1971, but even i such an

instance this 1s notl an excivsive jurisdiction that prevents other modes of eviction.

in contrary to the argument of the Defendant the jurisdiction of the High Court i terms

of Section 169 1s an oplional remedy. (see Section |72 of Land Transler Act 1971)

By the same token, jurisdiction of the High Court in terms of Order 113 of the lhigh
Court Rules of 1988 14 also an uplional remedy, and had not exeluded jurisdiction of

Magistrate's Court in terms of Magistrates’ Court Act 1944,

The Supreme Court Practice (LK) (1988} at p 1470 states
34080 Neope of Order - This Order does nor provide a new remedy
bt rathier o new procedure for the reconvery of possession of land which is

in wrongfid occupalion by frespassers. iy machinery i designed o
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overcome the appurest shortcomings of the present procedural lave 1 fwo
FESpects, samely,

fa) By providing fhe pracedure for cluiming possession of land wheve not
every wroneful occupier can reasonahiv be dentified, the Cirder
Vercomes the guestion wherher an arder jor possession of famd can be
mde amd enforced e ex parte proceedings in which mo person is named
ay a defendant . .

th) By Shortening the steps and the time taken for oblainiang a fincl arder
Sor poxsession of fund | the Order overcomes the guestion whether such
an orcder con be mude on an inferlovntory application or ondl by way of
Fiewdd fuclsment or arder

The procedure contained in Order 113 of the High Court Rules of 1988, is no way a
prohibition for a party to seck redress by filing a staterment of elaim in uppropnate coun

for vacant possession and also for damages.

it should also be borne in mind neither Section 169 of the Land Transfer Act 1971 nor
Chrder 113 of the lligh Court Rules of [988 provide a claimant 1o scek damages from the
person against whom eviction is sought. So a person who desire lo claim for damages may
opt tor a procedure other than Section 169 of Land Transfer Act 1971 or Order 113 of
the High Court Rules of [988. [n the absence of statutory prohibition the jurisdiction is

with the respeetive court to deal with such a claim.

Appesl Ground 4

29,

The counscl for the Defendant ai the hearing referred to Section 3 of the i Taukel Lands
Acl. but sald provision inter alia stated ... arid in the event of any dispute arisine for
fegad decision in which the guestion of ienure of land wmonst native Fifiens iy relevont,
el Conirts of fine shal! decide such disputes according 1o such repulations o custor and
wsage which shall be wscertained as a maver of fact by the examination of witness
capable of throwing light therenpon ' In terms of the sald provision there i5 no
prohibilion for any court of law. and the contention of wam of jurisdiction io

Magistrate's Court [ails,




30.  Since the appeal ground 3 was withdrawn at the hearing o 18 nol considered, hut suftice
10 stale that it was not raised in the court below and in any event that it is not an issuc of
jurisdiction but an issue relating to cvidence. Lo make a determination as o said ground
RM shouid first have jurisdiction and it not it cannoet be dealt.

CONCLUSION

31, Considering the material befure the court below, | cannot see any merds m all the
Grounds of Appeal. | aflirm the decision of the KM and dismiss the appeal with cost
sumnmarily assessed ac 51,000 10 be pard within 30 days. Considering the delay of one
year, from the date of interlocutory decision. I direet SCO 1o send the matfer to relevant
BM forthwith and make a further dircetion o the RM to take necessary actions o
expedite the matter.

FINAL ORDERS

a. The Appeal is dismissed the decision of the learned Resident Magistraie delivered on 25
March. 2017 is attirmed.

b. 'I'he cost of this appeal ts summarnly assessed at $1.000. (To be paid within 30 days).

c. Diyection for SCO to runsmil the file o the relevanm Magistrate's Court {orthwith.

d. The Resident Magistrate i1 dirceted to take necessary steps 10 ﬁ:{ﬂgﬁitﬁﬁ!c matter.

Dated st Sova this 28™ day of March, 2018,
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