IN THE HIGH COVURT OF FIJL

AT SUVA
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Civil Action No. HBC 235 of 2016
XX HBC 72 of 2016

BETWEEN . ANDRES LEMESTIK self-employed, an Estonior citizen of Tellin Estonic and owner of Vila Lot
G582 Grear Harbour Drive, Pacific Harbour, Fiji.

FIRST PLAINTIFF

AND D RYAN MACDONALD self-emploved Fiji {itizen, of 82 Sevua Cirgle, Pacific Herbour, Fig .

SECOND PLAINTIFE

AND : FRANCES VERMA Self-employed, student corer and Fijian Citizen, eurrently in Pasession ehd
regidence at Villa Lot 952 |, Great Harbour Drive, Pacific Haorbour, Fiji.
THIRD PLAINTIEF

AND . AVIN PRAKASH of Lot L. Ravukase | Nadali, Nauseri, Landlord,
FIRST DEFENDANT
AND ¢ THE REGISTRAR OF TITLES of Suvaveu Mouse Government Buildings, Suve,
SECOND DEFENDANT
BEFORE ' + Master Vishwa Datt Sharma
COUNSEL : Mr. Isireli Fa « For the Plaintiff
Mr. A. K. Singh - for the 1* Defendant
No Appearance - 2™ Defendant-Nominal Defendant,

DATE OF JUDGMENT: 20™ February, 2018.

JUDGMENT

[First Defendant’s Appiication for Securtty for Costs dgainst the I Plaintiff
AND Striking Out of the Plaintiff's Claim pursuant to Order 23 Rule 1 and
Order 18 Ruje 18 (1) of the High Court Rules, 1988 and the
Inkherent Jurisdiction of the Court respectivelyl.
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INTRODUCTION

On 0%™ December, 2016, the First Defendant filed a Summans and sought the following orders-

(a)  That the I' Plaintiff namely Andres Lehestik do within 21 days give security for fhe
P Defendant’s costs Yo the satisfaction of this Court:

(b} That in qefoult of such security the 17 Plaintiff's statement of cloim herein be struck out:

{c}  That in the meantime afl proceedings herein other than the proceedings relating fo giving of such
security be staved,

(di  Thar the &° & I Plaimtiff's statement of claim be Struck out against the 1” Defendant an the
grounds that iV discleses no reasonable cause of action and/or is vexatious and frivelous andior is an
abuse of the court pracess,

{2} That the Costs of this application be poid by the Plaintiffs: and

(F)  Any other such orders that the Court deem just and appropriafe.

This opplication is mode pursuant Yo Onder 23 Rule ! and Order 18 Rule 18 (1) fa) (b) and (d) of the
High Court Ryfes, 1988.

The 1% Defendant relies on the Affidavit in Support deposed by Avin Prakash,

The 24 Plaintiff filed an Affidavit in oppostiion to the 1¥ Defendants application in his copacity as the
Power of Attorney holder on behalf of the 17" Plaintiff, Andres Lehestik,

Thig court has two (2) applications Yo deliberate and determine on-

+  Security for costs against the I Plaintiff: aND
»  Striking out of the Plaintiff's Statement of Claim respectively.

Tt is only logicat and appropricte that T dedl with the 1¥' Defendant's Striking Out application first
followed by the Security for Costs.

PLAINTIFFS' CASE

In 2007, the 1 Plaintiff purchased Vilia Lot 952, situated on Lot 11 Deposit Plan No. 4042, Serua,
Fiji ond became the registered proprietor thereaf.

In 2009, the 1% Plaintiff hod dealings with the 19 Defendant whe wos engaged to provide building
services to the 15 Plantiff. The 1¥' Defendant coused o caveat o be iodged on the Title on
18" December, 2009
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The 17 Plaintiff has paid for the services provided by the 17 Defendant and has no cutstanding liabikty
to the 1" Defendant,

The 15 and 2 Plaintiffs are unowere of any proven debt to the 1% Defendant. They are not aware of
any ‘notifications or demends made to enfarce a claim of debt by the 1" Defendant that would aliow for
vhe Transfer of the Title without proof of debt and enforcement proceedings ordered.

Tn 2011, o search of the Certificate of Title 16357 was undertoken end disclosed that the Caveat
registered by the 2% Defendant and o Charge registered in favour of the Fiji Reverye and Customs
Autherity in December, 2010,

To date, the 3% Plaintiff has been in possession of the property as u caretaker for the 7 Plaintift

The 19 and 2™ Plaintiffs have now become cwere that the I Defendant s now the Registered

Proprigter of T 16357,

17 DEFENDANT'S CASE

That before the 17 Defendant become the lost registered preprietor of the said property, the
1** Plaintiff was the owner of the said property and his rights were registered on the memorial of the
title on the 187 May, 2007,

That the 1% Plaintiff had bought the said property from Hotels and Developments Limited for o
consideration sum of $60.000. (Aanexyre "D” in the afficavit filed 09" December, 2016 refers).

A Sale & Purchase agreement was executed between the 17 Plantiff ord the 1 Defendant on
22™ Necember, 2009, Both parties then executed The Transfer on 08™ January, 2010.

A Caveat was lodged by Fijian Builders & Constructions agamnst the said properly that was nhever
registered and or executed by the Registrar of Titles,

That priar to the 1" Defendants name was registered on the Title, there existed a Charge on the Title
fodged by the Commissioner of Tnland Revenue on 17" December, 2010 for a sum of $7057-50,

The Charge was subsequently canceiled by the Registrar of Titles and the property was registered in
the 15 Defandarts nome ond he remains the registered propriefor ard owner of the property.

On 03™ May, 2016, the Court made orders in terms of Vecant Possession aganst the Plainfiff, Frances
Yerma.

s
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o THE LAW and PRACTICE
Striking Qut

21, The iaw on striking out pleadings ond endorsements is stipulated a1t Order 18 Rule 18 of the High
Court Rules 1988 which states as follows-

18. -1} The Court may ot any stage of the proceedings order to be struck out or amended any
pleading or the indorsement of any weit in the action, or anything in ony pleading or in the
indersemernt, on the ground that-

a} it discloses no reasonable couse of action or defence, as the case may ba; or
(b) it is scandalous, frivolous or vexarious, or
fc) it may prejudice, embarrass or delay the faie trial of the action. or

{(d) it is otherwise an abuse of the process of the court;

and may order the aclion fo be stayed or dismissed or Judgment to be entered accordingly, as the
case may be.

{2) No evidence shall be admissible on an application under paragraph (1) (8},

22 InPaulo Male Radrodro vs_Sione Hatyu Tigkia & Others, MBS 204 of 2005, the Court stated that

“The principles applicable to applications of this type have been considered by the Ceurt on many
sceasions. Those principles includer

a. A reasonable cause of gction means 4 cause of action with some chance of success when only
the allegations and pleadings are considered ~ Lord Pearson ini Drummond Jackson v British
Medical Asspciation [1970] WLR 688

b, Frivoloys_gnd vexation is said fo maoh cases which are obvieusly frivoleys or vexations o
abvioysly unsustainable - Lindley Li in Attorney General of Duchy of Loncaster v LN.W Ry
[1852] 3 Ch 274 at 277, :

C. It is only in plain and phvious coses that recourse would be had fo the summary provess under
Hiis rule - Lindley MR in Hubbuck v Wilkinson [1898} Q.8, 88,

d. The purpose of the Courts jurisdiction te strike out pleating is twofvld. Firstly is to protect
its own processes and scorce resources from being abused by hopeless cases. Second and
equally importantly, it is fo ensure that iF is @ matter of justice; defendants are permifted to
defend the ciaim Fairly and not subjected to the expense fnconverience i defending an unclear
or hopeless case,

e. “The first ohject _of pleadings is to defing and clarify with pesition the fssues and guestions
which are in dispute between the parties and for determination by the Court. Fair ond proper
notice of the ease an opponent is required to meef must be properly stated in the pleadings sa
that the eppesing parties can bring evidence on fhe issues disclosed -~ ESSQ Petroleum Compony

4
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Limited v Southpert Corporation {1956} A.C ot 238" - James M Ak Koy v Nafive Land Trust
Board & Others - Civil Action No. HBC 0548 of 2004.

f. A dismissal of proceedings “often bg required by the very essence of justice to be done”.......
"« Lord Blockburn in Metropolitan - Fooley [1885] 10 OFF Case 210 ot 221- 50 as to prevent
parties being harassed and put fo expense by frivolous, vexations or hopeless aliegation ~

Lorton LT in Riches v Director of Public Prosecutions (1973} 1 WILR 1019 atf 1027"

23, It is well settled that this Court has inherent jurisdiction to strike out the claim or pleadings for abuse

of Court process. Reference is made to paragraph 18/19/18 of the Supreme Court Practice 1993
Vol. 1~

At poragraphs [8/18/17 and 18/19/18 of Supreme Court Practice 1993 (White Bool) Vol 11t is
stated as follows:-

“qbuse of Process of the Court'- Para, {1} (&) confers upon the Court in express ferms
powers which the Coyrt has hitherta exercised under it inherent Jurisdiction where there
oppeared to be “an abuse of the precess of the Court.” This term comnotes that the
process of Hhe Court must be used bona fide and properly and must nef be abused. The
Courd will prevent the improper use of its machinery, and will, in a proper case, sumanily
prévent its machinery from being used as a means of vexation and oppression in the
process of iitigation {see Castro v. Murray (18758} 10 F. 58, per Bowen L.J. p.83). See
alse “Infrerent jurisdiction.” para, I 8719718 "

It is an sbuse of the process of the Court and contrary to justice and public policy for a
party to re-litigate the issus of froud aftfer the seif-same issue has been tried and
decided by the Irish Court (House of Spring Gordens Lid. v. Waite(1990] 2 ER %0
can

“Toherent Jurisdiction - Apart fram afl rufes and Orders and notwithstonding the addition
of pare.(1)(d} the Court has an inherent Jurisdiction to stay alf proceedings before it which

are obviously frivolous or vexatious or an abuse of irs process (see Reichel v. Magrath
(1889) 14 App Cas. 665} (para 18/19/18}.

Securt or Costs!
24, The Law on Security For costs of action, efe, (0.23, r 1}

(1) Where, on the application of ¢ defendont to an action or other proceeding in the High Court, it
appears to the Court-

{a}’ that the plaintiff is opdinarily resident out of the jurisdiction, or
) :
{c}
(d)
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Then if, having regard Yo aif the circumstances of the case, the Court thinks it just to de se, it may
order the plamtiff o give such security for the defendant's costs of the action or ather proceeding
as it thinks just.

The Rule states that “having regard to all circumstances of the cose, the Court think, it just to oo 5o, it
may order” confers upen the Court a discretion whether or rot 1o order security for costs.

ANALYSIS and DETERMINATION

The issues for this court To determine are the foliowing -
(a). Whether the 2 and 37 Plaintiff's Statement of Claim against the 1' Defendant be Struck
Cuf on the grounds that it discloses no reasonable cause of action and fer vexatious and

Frivolous and/or is an abuse of the Court process? AND

(). “Whether the 1¥ Plaintiff namely Andres Lehestik be ordered Yo pay Secupity for Costs to
the 1! Defendant as sought for in his application?

Application to Strike Dut:

1 Tssue- Whether there is No Reasenable Cause ¢f Action

1** Defendant’s argument is thot the duly registered Pawer of Attorney has been given by the
1% Plaintiff to the 2% Plaintiff.

The 2™ Plaintiff has no locus stendi against the I Defendant as he has instituted This achion in his
persanal capacity and not in the capacity of the Power of Attorney holder for the 1" Plaintiff. He adds
that *his is a clear cose of abuse of process.

The Power of Attorney does rot allow the 2% Plaintitf to institute an action in his personal capacity,
Therefore, no cause of action orises by the 24 Plaintiff in his personal copacity against the
15 nefendant. This therefore confirms that the present action is scandelous, frivolous or vexanious.

In regerds te the 38 Plaintiff, she is an ex Tenant of the ¥ Plaintiff and does et have any locus
against the 1" Defendant in the Writ action. The Defence submitted that no couse of action of the
3% and 3% Plaintiffs is an abuse of the process and such should be struck out.

Tt is for the Plaintiffs to establish that they have a Cause of Actlon in this tase against the
1% Defendant in terms of the facts and The Pleadings filed herain.

On the othier hand, the 1% Defendant must esteblish that the Plaintiffs does not have a Couse of
Action in This case.
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The Striking out application ef the 1% Defendant is a summdry proceeding and is only oppropriate fo
cases which are plain and cbvious,

However, the Plaintiffs submitted that paragraphs 1.0 ~ 4.0 of the Statement of Claim sets out the

Plaintiff's status and their right to commence the proceedings s parties and the relevont paragraphs

are set out hereunder-

1.0 "The Plaintiffs is self-employed and g citizen of Estonio who purchases the property Lot 11 on
DP 4042, Serua, Fiji as deseribed on CT 16357

2.0 That the 19 Plointiff departed Fijl in 2010 and appointed the 2 Plaintiff s his Power of
Attorney registered No. 51329 on 12™ May, 2010.

3.0 The 2™ Plgintiff is self- employed and o sitizen of Fiji ond is the holder of the 1% Pigintiff's
Power of Attorney dated 117 May, 2010 and registered on 12 May, 2010.:

4.0 The 3 Plaintiff is o citizen of Fiji end since November 2014 has been in possession of Lov 11,
DP 4042 described on CT 16357 at the request and approval of the 1** and 2 Plaintiffs and is
resident therein with her adopted daughter.’

The Plaintiffs added that paragraphs 4.0 of the 1% Defendants Summons i§ ciearly without merits and
should be "Struck Qut” by the Courts.

t have carefully perused the Plaintiff's Writ of Summons and the Statement of Claim and made
particular references to paragraphs 14.0 - 17 inclusive and set out the same hereunder-

=14 0- That on or about the 3oth January, 20315 the 1' Defendant by unlawful ond fraudulent
means lodged o Traesfer of CT 16357 to himself ond the 2 Defendant procesded to unlawfuily
register the 1% Defendant as the Registered proprietor of €T 16337

15.0« That the 19 Plointiff had of ne fime signed ¢ transfer of CT 16387 capable of registrafion
to the T Defendant and the 1% Plaintiff hes received no consideration from the 1 Defendant for
the transfer to the 1 Defendant of €T 14387:

14.0- That the 1% Defendant has acted fraudulently and in bireach of 5. 4% of the Lund Transfer
Act 1971~

{6} That the 1 Defendant without the knowledge and consent of the I Plaintiff cadsed
to be registered o transfer of Fhe Plaintiffs tife to himself"

(6} That the 1% Defendant unlawfully attempting to saize the property of the I o
& Plaintiff has caused them loss and domage,

{e) That the P’ Defendant knew that at the time that he transferred the 1% Plaintiffs
property that he did pot own i7;
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17.0- That as o result of the Defendant's unlawful conduct, the 17 Plainfiff is no longer the
registered praprietor of the same.’

T have clse noted that this court delivered a Ruling on o substantive issue of "Vacant Passession” in
HBC 72 of 2016.

However, this Court reeds to hear ond defermine cases on an independent basis, That is each case
hefore the court is dealt with its own facts unless the pending files for one reasen or the other is
consolidated and then the issues are determined together accordingly.

Therefore, i7 can be clearly ascertuined from the pleadings filed herein by the Plaintiffs of paragraphs
140 - 17.0 within the Statement of Claim thet the Plaintiffs are making sericus cllegations of Froud
againgt the conduct of the ¥ Defendant succeeding in Transferring the Title (7 16357 under his name,

Further the Plaintiff's apprised Court that the signature's on Sale & Purchase Agreement and on the
Transfer is not the same. Whilst the i¥ Defendant’s signature on both documents appéars the same on
both documents, the 1st Plaintiff's signature on bath documents is rot the same. That the 1¥' Defendant
has not denmied that it has rot paid for the consideration therefore: the 1" Defendant has clearly
defrauded the Plaintiff by proceeding fo register the trarsfer before paying the cansideration. He
odded that the Sale & Purchase Agreement is subject fo the Minister's consent and if no consent i5
granted then the Agreement terminates.

T make reference to Sections 38 and 39 (1) of the Land Transfer Act, cs set out hereunder that can
be regorded as the basis of the concep? of “indefeasibility of title” of a registered proprietor: Under
Torrens System of jand law the registration 1§ everything and only exception is freud:

I8 Mo instrumment of ¥He registered upder the provisions of this Act shall be impeachad ar
defeasibla by reason or on account of any infarmality or in any application or dacument ar inany
proceedings previeus 1o the registration of the instrument of Fitle,

"39-1) Notwithstanding the existence in any ather persor of any estata or inferest, whether
darived by grant from the Crewn or otherwise, whick but for this Act imight be held ¥o be
pararmount G to have priority, the registered proprietor of any fandf subjfect fo the provisions of
this Act. or of any estate or interest therein, shall gxcept in cose of fraud hold the same
subject to such encumbrances as may be retified on the folium if the register, constituted by
the instroment of title therers, but absolutely frae from alf other ancumbrances whatsoever
except..

His Lordship Gates, succinctly stated the principles in relation to fraud and indefeasibility of title in
the case of Prasad v Mohamined (2008) FIHC 124; HBC 02725 199%L {03.06 2005} as follows-

[I3] In Fiji under the Torrens system of land registration, the register is everything:
Subremani & Anc v Dharam Sheela & 3 Cthers [1982] 28 Fiji LR 82 Excépt in the case
of fraud the title to land is that as registered with the Register of Tivies under the Land

g
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Transfer Act [sen sections 38, 40, 4L and 42 Fels v Knowies [1908] 28 NZLR 804 Assers Co

Lrd v Mere Roihi [I908] AL 176, Pe In Frover v Walker [1867] AC 559 at p.5BO Lard
Witharforce delivering the judgmen? of the Board spic:

I find that the Plaintiff has raised certain triable issues coupled with legal issues, in particular that
the Sole & Purchase Agreement wos subject 1o the Minister's Consent or not.

These issues con only be ironed out at & frial proper by testing out the evidence ond any available
exhibits of the parties to the proceedings and at the same fime the 1* Defendant will kove on advantage
1o cross examina the Plaintiffs and satisfy its stending in the matter aceordingly.

Therefare, T find that the Piaintiff's substartive claim against the ' Defendont has a Cause of Action
and in light of the triable ond legal issues, this matter needs 1o go for a full hearing for eventual
determination of the pending substantive metter. This will also ercble the Court to deliberate ifs
decigion in g just and fair monner.

Scandalous, Frivelous or Vexqtious

5

Whether the Plaintiff's Claim is Scandalous. Frivolous or Vexatious?

The issue of whether a clamm is scandelous, frivolous of vexatious has been discussed in the cose of
ENPF Investment Limited v Venture Capital Partners (Fijiy Lad {2003] FIHC 268 where Justice
Amaratunga discussed as follows:

Gupreme Court Rules of (White Beok) 1988 p 322 18719714 states as follaws ‘Scandalous - The
Lourt has a geveral jurisdiction te expunge scardalpus mater 10 any record or proceeding {even
in hill of casts, Re Miller {1884).54 L7 Ch PO5) AS to scandad in affidavits, see Q4L 6.

Aflegation of dishoresty and cutrageous condutt. efe, are not scondaleus, iF relevant to the
ssue (Everef? v Prythergch (1841112 S, 363, .Y The mere fact rhat these paragraphs
State o :a‘cctﬁdé/cuf fact does not maké them scendalous” jper Breft L. in Milingten v Laring
(1881 6 QB0 150 p 198) Buf if degrading charges be mude which are irrelevant, or i1,
Yhough the charge be relevont, urnecessary detmils are given, the pleading becomes seandalous
(Biake v Albion Assurgnee Socrely {1876} 45 L.J.CP 666).."

sErivolous of vexatious” ~ By these words are meant coses which are obvigusly frivolous or
vexatiaus, or obviously unsustainable per Lindy i.J in Ath-Gen af Duchy of Langaster v L &
NWRy [1892] 3 Ch. 274, p 277, Day, Witliarm Hitt (Park Lane) [+ {19497 1 K8, 632 ..

The Pleading must be "so clearly frivolous Mhat fa et it Forward would be an abuse of the process of the
Court™{per Jeune P. in Young v Hiligway [1898) p 87.p 90 ... * (Emphasis added)

According to the 1% Defendant's’ submissions, the Power of Attorney given by the 1 Plaintiff to the
508 Plaintiff does rot allow the 2 Plaintiff fo instifute on actior in his personal capacity. He says thig
confirms that the preseat action is Scandalous, frivolous and vexatious:

9
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Upan the perusal of the Plaintiff's Claim, it is too early in the stages of this proceeding to decide and
ascertain which part{s) of the claim tentamount to scandelous, frivoious ond/or vexatious matters or
facts or whether the Power of Attorney given to the 2™ Pluintiff does rot aliow him fo institute cn
action in his personal capacity.

Abuse of Process of Court

Whether the Plaintiff's Claitn is on abuse of the process of the Court?

The 1" Defendant's ergument is that the 2 Plaintiff has no locus standi agairst the 1 Defendant as he
has instituted this oction in his personal capecity ond net in the copacity of the Power of Attarney
holder for the 1" Plaintiff. This is clear abuse of process.,

Court's attention was alse drawn te paregraphs 10.0, 130 and 18 (iv) of the statement of claim.
In regards to the 3 Plaintiff, she i an ex-tenant of the 1% Plaiatiff and does rot have the locus standi
against the 1*' Defendant in this writ action. That no couse of action has been pleaded by 3¢ Plaintiff
against the 1" Defendant and therefore the cause of action of the 2% und 3™ Plaintiff is an abuse of
thd court process.

The Plaintiffs submitted thet neither the 1% Defendant has filed any Acknowledgement of service nor
any Statement of Defence to respond fo the issues raised in the Plaintif f's Statement of Claim and the
written submissions at paragraph 10.0 - 110, Instead the I Defendant has filed the opplication for
security for costs as a shield agaimst a legitimate claim by the 1 Plamtiff.

At this stage of the proceedings, it is oo early in the stages to decide whether the Plaintiff's claim i3
an abuse of the court process, Prima facie, this case before the court is g summary proceadings in its
nature. Summary procedure i only appropriate to cases which are plain and cbvious.

However, after o corgful consideration of the submissions made by both parties and upon the perusal of
the Pleadings herein, i1 ig obwvious that the Plaintiff's Claim raises issues n terms of the facts and law.
Tt is proper for this Court to allow a duy in Court for to both parties fo represent their respective
cases to the court for Court's determination for ance and for all.

After a careful consideration of the arguments, written submissions, principles and for aforesaid
rational, the 15 Defendants Striking out application against the Plaintiff's fails.

The 1 Plaintiff is entitled to cost summarily dssessed at $500 to be poid by the 1% Defendant,

Security for Costs

Now, T will proceed to deet with the second application of the 1% Defendant;

10
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The issue for this court fo determine is ‘Whether the 1 Defendant is entitled to Security for
Costs’ as sought for in his apphication?

The principal grounds upon which the 1%t Dafendant seeks the Order for security for Custs are:
() That the 1" Plaintiff does not ordinarily reside in Fiji:
(b} That he would be incurring unnecessary cests in defending the matter,

The 1% Defendant prays for an order that the I Plaintif f who resides out of jurisdiction of this court
to give security for costs,

The 15 Defendant sibmitted thot the 1% Plantiff clleges freud and the particulars provided by the

5t Plaiptiff do not congtitute fraud as oll documents were duly exeeuted and withessed by o Solicitor.

Further, the I¥ Plaintiff alleges that no consideration has been provided by the I Defendant as such
the 1% Defendant had transferred the property froudulently onfo his name. The 1** Defendent added
that the indefeasibility of the 1¥ Defendant’s Title conrot be attacked on the grounds of inadequacy or
nor-payment of consideration.

According to the 1¥ Defendant, the Plaintiff's action does not have merits and there is no evidence of
any froud commitied.

The 1% Defenddnt is asking for o sum of $20,000 us Security for Costs.

The Plaintiff has nerither admitied nor dented the fart that the 19 Plaintiff is an Estonion Citizen
However, when the Plaintiff filed his Writ of Summons where he mentions an the Writ that he 18 on
Estoniah Citizen of Tallin Estonia and owner of Villa Lot 352 Great Harbour Drive, Pocific Harbour, Fiji.

The Plaintitf further stated in his submissions that Yhe property which is the subject matter of this
case was transferred by Froud and therefore the £ Plaintiff ig gtill the cwner of the some.

The Plaintitf submitted that his case is set out ot paragraphs 14.0 - 17.0 of the Statement of Claim. The
{5 Defendant has not filed a Statement of Defence to rebut the aflegations made by the Plaintiffs in
+hair Statement of Claim opposing the 17 defendant's applicarion,

Security for Costs is not ordered becouse @ Plaintiff is ordinarity resident outside of Fiji, the Court
must consider other focts incidental te the proceedings,

Reference is mode to the case of Inspired Destinations (Inc) Ltd v Bayleys Réal Estare (Fiji} L¥d
[20157 FTHC 812: HBC180.2013 (20 October, 2015) wherein the issue of security for costs was
discussed and observed as follows:



| HEC 235
of 2016

Andress Lehestiic & Ors v Avin Prakash & Anr - High Court Case Noo

b ki AT

“That the Plaintiff is g non-resident and has o essets in Fiji is a circumstance of great weight
favouring a security order. I am of course mindful to the Fact that the making of an Order for
sacurity for costs is discretionary and the Courts ro lnger adapt ¢ rigid rule. [see, M. J. Raire,
Tn locals wa trust - Foreigrers pay cash rethinking security for costs ngeinst Foreign
Residents (2012} 1 JCIVR 210 at 214P))

Returning to the instant case, althaugh the grounds for security for costs have been proved
by the Defendants. I atm net bound to make an order.

In the High Court of Fiji in Furuuchi Susian Company Limited v Hiroshi Tokuhisa end COthers Civit
Action No.9F of 2009 Justice Byrne ordered Security for Costs against a Plaiatiff company
incorporated and aperating in Japan os the Plaintiff was ocdinarily resident out of the jurisdiction. In
reaching this decision, Justice Byrne refied on what Sir Nicolas Brown Wilkinson V.C said in Porzelack
KB v Porzelack (1K) Limited [987 § Ai ER 1074 ar p 1078

“That the purpose of ordering security for costs against o plaintiff ordinardy resigent sutside
the jurisdiction is Fo epsure that a suceessful de fendant will have a furnd availoble within the
Jurischiction of the court against which it can enforce a judgment for costs. It is not, in the
ordinary case, in any sense desigred to provide a defendant with security for costs against a
 Plaintitf who Jacks funds. The risk of defending a case brought by a penurious Plaintiff is as
eppiicable to Flaintiffs resident within the jurisdiction”

The 1 Defendant will only be entitied o costs if the Plaintiff's claim is uitimately dismissed with costs.
The 1% Defendant is not entitled to security for costs as of right. If the Court feels that the Plaintiff
hos a good claim with good prospects for success, it may not be inclined to moke any order for security
for costs,

tr Al v Chandra [2014) FTHC 710; HBAI4. 2013 (30 September 2014), Judge Lumer dlse sow fit to
highlight a portion from Porzelock K G v, Porzelack (supre) and further enunciated as follows:

326 The thresheld for exercise of discration is that Respondent (Plaindiff} "doas not grdinarily
reside in Fiji"

327 The term "resident” or “ordinarily residert” cannst be given a precise definition,

3.28 Whether o persan is resident or erdisarily resident will depend on vareus factors such as
persers aduress, type of employment, duretion of stay ot a particular address, ownership of
real properties and s¢ on.

328 Once the Court determines that the Resperdent (Plaintiff) "does rot reside” or “dogs not
ordinarily reside” in the country then Court has fo exercise ifs digcretion 08 to whether fo
“make an Order for security for costs or not.



HEBEC 235
of 2016

Andress Lehesti & Ors v Avin Prakash & Anr - High Court Case Noa

75,

75.

77.

78.

3,30 Of course in exercising discretion whether to moke an Order for securify costs, Court
needs to take various factors infa aecount. Some of the factors which Court may take into
account Gre oveilable funds within jurisdictien properties owned by the Respondent within
jurisdiction and their velues; (Sharma v, Registrar of Titles) chonces of Plaintiff's claim
succeading (Para 28131 Wikte Book Vol 1 Z0iN

231 Tt must be made clear that the factors listed in preceding paragroph ore not exhaustive
and Court i5 free inexercise of its discretion to take info congideration any relevant factors,

As reported in the White Book (19%7) ot page 407 {23/1-3/2) on Security for Costs it states thah

"Niscretianatily power to order security for cests (el < 31 The muin ard most amportant
change effected by this Order conceres the nature of the discretion of the Court on whether
to erder security for cests . having regard To all the circumstances of the case, the
Court thinks it Just to do sa” These words huve the affect of conferring upon the Court a real
discretion, and indeed the Court is bound, by virtue thereof te consider the circumstances of
gach case, and in fight thereof to determine whether and 7o What extent or for what amount
plairtifF {or the defendant as the cose may be} may be ordered 1o provide security for costs.
It is wo fonger, for example, and inflexible or righd rule fhat Plainti ¥ resident abroad shoukd
provide security Yor cosfs, In particukir, the former Order 85 r 88 which had proviced that
the power to require a Plain HEf resident abroad, siing on'a judgment ar Order or on o bill of
exchange or other negotiable instrument, to give security for cost was Yo be in the discretion
of the Court. has been preserved ard extended to alf cases by £.1{i)

Lord Denning a3 reported in $ir Lidsy Parkinsen & Co Ltd v Farripian Ltd [1973] 2 A ER. 273 et

1285-286.

. I there is  reasan 7o beligve thit the company cannot pay the costs, then securdty may be
srdarad. bot ast must be ordered. The court has a discretion which it will exercise. The cowrt
hae o diseretion which it will exercise. The court has a discretion which it will exercise
cansidering aff the sircumstances ef the particular case. . .. The court might afse consdar
whether the app!icaf;on for securi? y was being used appr'es‘swe!yvm as ta trey and stifle a
genuing claim.”

An exception dpplies if it ig established that a foreign Plaintiff has substontial assets within the
Jurisdiction which are available to satisfy a costs order. In that excepfioral case, security for costs
will not be ordered,

In Babu Bhai Patel v Moanchan Aluminium &lass (Fiji) Ltd, Civil Appeal 19_/1997, on appeat from the
Magistrates Court, Chief Justice Fatigki held to the effect thet to come within the exception o nor-
resident Plaintiff has the onus to prove that he has suitable property within Fiji.

‘Onee it 15 estublished thet the Plantif? was not ordinarily resident m Fig, as in this case
they are resident in Australia, the ‘onus’ then shifted fa the Plaintiffs to satisfy Court that

i3
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they have property within the Jurisdiction which can be made the subject to the process of
this court. However, even if the Plaintiffs have no assets in Fij, they may stitl avoid having to
pay security for costs if they are able to convinge the court pursuant to Order 23 of the High
Court Bules, 1988, that having regards ¥o off the civcumstances of The case, it would not be just
and fair to order security for costs or that it would be oppressive to do so in the
circumstances.

In the current case before this Court, the Plaintiff has argued that in terms of the Plaintiff's 'assets’ in
Fiji, the Plaintiff is the ownar of the subject property since he alleges that the subject property was
tpensferred in the 17 Defendant's name by fraud of which he was unaware until he came to know chout
the 1 Defendant's conduct,

The Plaintiffs filed 6 Writ of Summons and the Statement of Claim on 14™ September, 2016, The
1% pefendant!s) to date have rot filed any Statement of Defence.

The porties needed To mgve on with the substontive matter, It does rot meon that when an
interlocutory application is filed and impending court deterrination that the parties stop pursuing The
substantive matter which is the case herein. The next cause which is the Defence should have been filed
and iF it is out of time then take the appropriate action Yo suceeed in filing the same ond not
unnecessarily delay the proceedings because of any pending inferlocutory application made in the
circumstianees.

Prima facie, bearing in mind the 1 Defendants centention as based hereinabove and the Statemerit of
Claim of the Plaintiff as set out within The Stotemen? of Claim, and upon a careful consideration, the
Slaiitiff may have an arguable case with good prospects of success on the substantive 1ssue of Fraud,
Likewise, the 1" Defendant may aiso have a good prospect of defending otherwise.

However, this court at this stage of the proceedings canncT delve itself into the merits of the porties’
case, since that would be defermined upen ¢ proper hearing accordingly. Evidence of both sides need Yo
be put ot a test, ‘

In ‘Kadaws Shipping Company Ltd v Dominion Insurance Lid" 2009 HBC 508 Master Udit soid wn
relation to the 'Strength or bona fides of a clain

Under this criterion, the respondent is 1o show that it has ¢ prima facie regular claim, which
disclosed a reasonable cavse of action It s rot the courfs duty fo divulge inte o derailed
aralvsis of the merits of the cuse anless i een be clearly demonstrated that there s o
relatively high degree of swuccess or failure. Once it 18 established, the Court is to proceed on
e basis that the claim is bora fide’

In dlan v Hif View Limited [2003] HBC 386, Carnars J saidd;

©*another matter of importanse for the Court i3 axercising i7s discretion is the Plaintiffs
prospect of success in the action and of course as i any such situation Yhat does net require

14
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the Court of this point in fime te make any detailed determination of the likelifhood of success
Lut merely 1o do so based on tha pleadings as they appear before the court’

The balance of convenience lies in the Court sccepting or refusing that the Plaintiffs and/or the
1 Defendant has a regular bona-fide claim which has a chance of success without making any detailed
determination ag Yo the likelihood of their success. '

The 17" Defendant's main thrust is that since the 1 Plaintiff is resident out af this Jurisdiction, he
shouid be required to pay security for cests. On the other hard, the 1 Defendant will only be entrtied
to cogts if the Plointiff's claim is dismissed.

The Plaintiff has initiated this proceeding and he has the prosecution of the case to enstre he brings it
t5 the conclusion on the balance of probabilities. And it is for the 17 Defeadant to counter the claim in
teryms of his Defence which so far he has failed to file.

However, iT is obwious in the circumstances thot expenses in terms of costs witl be incurred and
therefore the parties to the proceedings must be ready fo cater for the costs, In this case the
1#* pefendant hag sought for security for costs against the 17 Plaintiff, '

Guantum of Costs

No formula for ascertaining the quantum of the security for costs was furnished to court by any of the
Caunsels. However,.a very helpful guide is provided for in Helsbury's Law of England (2 edition) Vol
37 para 307, which states as follows-

“The amount of security for costs ordered to be given is in the discretion of fhe court,
which will Fix such sum as it thinks just fo do 50, having regards to alf the circumstances
of the case. It is not the practice fo order sécurity for costs on @ full party and party,
sHiil Jess on anl indemnity basis. In the case of q Plaintiff resident out of the jurisdiction
the more conventional approach (s ¥o fix the sum at about twa- thirds of the estimafed
party and party cosis up the stage of the proceedings for which secumity is prdered, but
there is no hard and Fost rofe.’ '

Reference is made o the New Zecland Court of Appeal case of Mclachlan & Others v. Mel Network
Limited [2002] NZCA 215 (29 August 2002) ot paragraph 27 of the Judgment wherein His Lordship,
M. Justice Gault soid- '

127 The amount of security is net necessarily to be fixed by reference to likely costs ewards:
Nationa! Bank of New Zeoland Lyd v Denald Export Trading Lrd [1980] 1 NZLR 97, ot 103~
"It is rather to be what the court thinks fit in all the circumstances..
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Further, parties must understand that any orders made in respect of the Security for Costs will be
directed to be deposited into the Chief Registrar's inferest bearing account and will anly be released
once the enfire case is heard and determined by the Court,

Not only that, the 1 Defendant may at liberty to make a second or consequent application and seek any
additional Security for Costs if any costs ordered is insufficient To cover for the actucl costs that will
be incurred in the final defermination ef this case.

For the abovementiorzd rational, T grant the 1 Defendant's application and make an order that the
15" Pleintiff to pay a sum of $3,500 as security for costs accordingly,

Thig particulor sum is assessed by the court in the irterim since there is na evidence of any pro forma
invoice identifying the type of expenditure that will be incurred and further the 17 Defendant hos
sought for c.gum of $20 000 sacurity for costs which seems o be plucked from the cir without setting
any foundetion how that ameunt is arrived at.

I terms of entitlement to costs on this application, since the 17 Defendant's application for security
for costs succeeds against the 1% Plaintiff, T am inclined to order summarily assessed costs of $500

against the 197 Plaintiff 1o be paid to the 17 Defendant.

Fotlowing dre the final orders made on both apphcations - Striking Out and Security for Costs
respectively,

FINAL ORDERS

Striking Out Application:

(i) The 1" Defendant’s Summons seeking o strike out the Plaintiff's action is hereby dismissed.

(i) The i Defendant to pay summarily assessed costs of $500 to the 17 Plaintiff within
14 days.

Seeurity for Cost Applization

(i) The 1% Plaintiff is hereby ardered to pay a sum of $3,500 as security for costs into the Chief
Registrar's interest bearing account within 28 days.

(iv) ‘The 17 Plaintiff is hereby ordered te pay summarily assessed costs of %500 1o the
15" Defendant within 14 days.
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(v}  Parties to proceed with the next appropriate cause of action in terms of the substantive
claim,

(vi} “Unless order is hereby imposed against the 15t Plgintiff and the 1°" Defendant for non-
compliance of the payment of costs and the same will be activated striking out either the
Plaintiff's Writ of Summons ond the Statement of Claim and/or Oefendant's Defence/case
accordingly,

{vii} Likewise 'Unless Order” is also imposed against the 19 Plaintiff and upon non-payment of the

$3.500 security for Costs within 28 days' time, the same will be activated striking out the
Plaintiff's Writ of Summons and the statement of Claim,

(viii) The case will now be scheduled for further directions accordingly.

DATED AT SUVA THIS 207" DAY OF FEBRUARY 2018

MR VISHWA.ATT SHARMA
Maoster of the High Court

ce: Fd & Company, Suva
A K Singh Lawyers, Nausori
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