IN THE HIGH COURT OF FIJI
AT SUVA
CEIVIL JURISDICTION

Civit Action No. HBC 273 of 2018

BETWEEN: SWEET RAINBOW INVESTMENTS (FLJL) LIMITED o fosited labitry
company havirg its registered office at OFFIZE OF Mesgsrs Nee! Shivom Lawyers,
22 Corngrvon Streed, Suva, Fiji.

PLAINTIFF

AND: MOHAMMED AFZAL KHAN of Suvg, Fii, Solicitor,
FIRST DEFENDANT
AND: SILVER FERN INVESTMENT LIMITED < imsted hobility company faving ity

registered office af 1% Flogr, Suite Nes. 8 & 3, Queenslond Insurance Centre, Viciorin
Pargde, Syve in the Republic of Fijs, # O Box 549, Suve, Fiji

SECOND DEFENDANT

BEFORE: Master Vishwa Datt Sharmo

COUMSEL: Ms. Devan » for the Plaintiff
Mr. Devanesh Sharma - for the Defendant

Date of Ruling : 19™ February, 2018

RULING

[Application by the & Defendant seeking an order to strike aut the Plaintiff's
. Stratement of Cloim pursuant to Order 18 Rule 18 1) (i) of the High Cour?
Rules, 1988 and the Court's Inherent Jurisdiction. ]
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APPLICATION

1 This is the 2™ Defendant's Summons fo Strike Out, and seeks the following orders:

faj  That the Plaintiff's Statement of Claim agaiist the & ¥ Defendant be dismissed;
(h]  And or alternatively, that the &¢ Defendunt be ramoved from this proceedings. and
(¢}  Costs of this application,

fd)  Such other refief as this honaurable Court deem Just.

o the Grounds that:

2. The Plaintiff's Claim discloses no reasonable cause of action aguinst the & Defendant. The
application is made pursuant to Order 18 Rule 18 (1) (a} of the High Court Rules 1988
and the Court's inherent jurisdiction.

3. The Plaintiff opposed the 2™ Defendant’s Striking out application.

4. The epplication was heerd {n terms of the oral and written submissions made in this
proceedings by the Plaintiff and the 2" Defendant.

THE LAW and PRACTICE

5, The law on striking out pleadings and endorsements is stipulated at Order 18 Rule 18
of the High Court Rules 1988 which stutes as follows-

18.-(1) The Court may gt any stage of the proceedings order to be struck
out or amended any pleading or the indorsement of any wrét in the actien, or
anything in any pleading or in the indorsement, on the ground that-

g) it discleses no reasonable cause of action or defence, as the case may be. or

and muoy order the action to be stayed or dismissed or judgment Yo be entered
gecordingly, as the case may be,

(2) No evidence shal be admissible on an application under paragraph (1) (a).

6. In Paulo Malo Radrodro vs Sione Hatu Tiakis & Qthers, HBS 204 of 2005, the Coury
stated that:

s
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“The principles opplicobie ¥o applications of this type have been considered by the
Caurt on many vccasions. Those prinmciples include:

d. A reasonable cause of action means o cause of gotion with some chance of success when
only the allegations and peadings are considered - Lord Pearsen in Drommond Jackson v
Britisk Medical Asgociation {1970) WILR 688.

b.  Frivolous and vexation is sold o mean cases which are obviously frivolous or vexations or
obviously unsustuinable ~ Lindley Li in Attorney General of Duchy of Lancaster v LN W Ry
[1892) 3 ch 274 ar 277,

¢. It is only in plain_and sbyvious cases that recourse would be fad fo the summary process
undar this rule ~ Lindley MR tn Hobbyck v Wilkinson [189%) Q.B. 86,

&, The purpese of the Ceurts jurisdiction to sieike out pleading is tweldld Firstly is fo
protect its own processes end Searce resources from being abused by hopeless coses.
Sevond and equally importantly, it is to ensure thet (f is a marter of Justice! defendants
are permitted to defend the claim fairdy and not subjected to the expanse incdnvenience in
defepding an unclear or hopeless case.

€, “The first abject of pleadings is 1o define and clarify with position the jssues dad suesfions
which ore in dispte between the porties and for determination by the Court, Fair and
proper notice of the case an gppenent is reguired to meet must be properly stated in tha
pleadings 50 that the epposing parties can bring evidence an rvhe issues disglosed - ES50
Patrofeuns Company Limited v Southport Corporation [IS66)] A.C at 238" - Jawes M Ak Koy v
Native Land Trus? Board & Othars - Civil Action No. HBE 0846 of 2004,

f. 4 dismissal of proceedings ‘often be required by the very essence of justice Yo be
done™ ... « Lord Blackburn i Metropolitan « Paoley (1885} 10 OPP Case 210 at 221- sv
as fo pravent parties being harassad and put to expense by frivolous, vexations or hopeless
allegation - Lorton LJ i Riches v Director of Public Prosecutions (1973) 1 WLR 1019 a7
oz

2 DEFENDANTS CASE

7.

g

.

.

ig.

Relied on the written submissions.

Submitted that the Plaintiff's Stotement of Claim discleses no reasoncble couse of
action against the 2" Defendant,

The anly reference to the 2 Defendant is made of paragraphs 3, 4, 13(iv), and 14.

The claim does riot plead any particulars as required under the jaw and therefore there is
o clear breach of Order 18 Rule 11 of the High Court Rules, 1988 which decls with
particulars of pleadings. :

The paragraphs in the Statement of Claim that mentions the 2™ Defendant are merely
statements rother than any claims being made againgt the 2™ Defendont.

Referred Court to the interlocutory ruting delivered on 30° May, 2017.
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PLAINTIFF'S CASE |

13 Adopted the written submigsions,

14. Referred Court To paragraph 15 and 16 of the Statement of Claim.

15, There is-nexus between the I and 2™ D'efendem”s‘

16. Reference also made to paragraphs 11 and 12 of the Statement of Claim,

17. That the 1 Defendants wife is a majority shareholder in the 1 Defendant's Company.

£8, That The property exchange orchestrated by the 1" Defendant,

19. That there is some dllegation against the 2™ Defendant at paragraph 15 of the
Statement of Claim,

20. That the 2™ defendant is not o Bona Fide purchaser of the property.

2t The 2" Defendant's application to be struck out.

ANALYSLS and DETERMINATION

22.

3.

24,

The only igsue for this Court To determing i5-

Whether the Plaintiff's Statement of Claim should be struck out since the claim has
ne reasondble cause of action against the & Defendant?

The Plaintiff's claim agoinst the Defendants in summary are seeking for the following
religf-

»  An order for specific performance of the Sole & Purchase Agreement dated 05" March,
2013,

s A Declaration that the 1*' Defendant is in breach of the Scle & Purchase Agreement
dated 05" March, 2013; and

«  An order requiring the 2 Deferndant fo transfer Cerfificate of Title No, 41486 to the
Plaintiff,

The 2™ Defendants contention is that the Writ of Summons and the Statement of Claim
does not hove a cause of actior against the 2 Defendant. Further, if there wos any
dealing in respect of the subject Land contained end described in Certificate of Title No.
41486 was between the Plaintiff and the 1*' Defendant.

Tt is for the Plaintiff to establish that he has a Cause of Action in this case cgainst the
2" Defendant in terms of the facts and the Pieadings filed herein,
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27.

28..

29.

30.

31

32

33,

On the other hand, the 2™ Defendant must establish thet the Plaintiff dees not heve a
Cause of Action in this case against him,

Reference is made to the following notes to Order 17 rlS of the Supreme Courf
Practice (UK) 1979  Vol. 1 or 18/19/11 on wihat is meant by the ferm ‘a reasoncbie
couse of oction’ sufficiantly provides the answer to the applications.

AN A peasanable cause of action means a couse with soime chance of
siccess when onfy the alfegations in the pleadings ore considered (per Lord
Pearson in Drummong Jackson v_British Medical Asseciation [1970] } WLR,
B88; [19701 1 ANl ER 1094 £4). Sa Jong os the statement of claim or the
particulars (Davey v Bentinck [18931 1 Q8 185) disclose some cause of
action, or raise some question fit fo ba decided by a Judge or a jury, the
mare Ffact that the case is weak, ond not likely to succeed is no ground for
striking out (Moore v Lawson (1915} 31 TIR 418 CA.: Wenleck v Moloney

. [196511 WLR 1238 1 W.L.R. 1238 [1965] Z Al ER 871, CA).... g

Reference is also made to_Lindley M.R. in Hubbuck & Sons, Lrd v Wilkinsen, Heywood
& clark Limifed [1899] 1QB 86 af page 91 sdid:

" ..summery procedure is only appropriate fo cases which are plain and
obvious, so fhat any mgster or judge can say at ence that the statement of
claim as it stands is insufficlent, even if preved, to entitle the plaintiff to
what he asks. The use of the expression ‘reasonable cause of action” in rule
4 shows that the summdry procedure there introduced is enly intended to be
had recourse o in plain and cbviaus cases”,

The 2™ Befendant Company is the current registered proprietor of o property situated
at Megalevu Road, Denarau, Nodi.

The 1% Defendant agreed to sell and the Plaintiff agreed to purchese three and a half
deres of land being part of Certificate of Title No, 16663, Lot 3 on Deposit Plan No. 8505
for the sum of $680.00C. Parties entered inte a Sole & Purchuge Agreement an
05" March, 2013

Pursdant to the terms of the Sale & Purchase Agreement, the Plaintiff paid $30,000 dnd
the "' Defendant advised the Plaintiff by letter dated 277 June, 2016 that he was
recdy and willing to proceed with the transfer of the said praparty,

On ar about the 22 of August, 2014 caused the new Certificate of Title No. 41486 to
be fransferred fo one Ajit Dushiyant Rahi,

On or chout the 1Y of December, 2014, Ajt Dushiyant Rohut coused fo fronsfer
Certificate of Title No. 41486 to the 2™ Defendant Company and consideration stated
was stipulated as $120.000.

[¥a)
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34.

35,

36

37.

38.

39.

40,

41

The only reference that the Plaintiff makes with regards to 2™ Defendant are at
paragraphs 3, 4, 13{iv) and 14 of the Plaintiff's Statement of Claim.

Aforesaid paragraphs that mentions and makes reference to the 2™ Defendant are
merely statements and not making apy particular claims against the 2" Defendent.

The agreement for sale of the Jand was entered info between the Plaintiff and the
t* Defendant.

It was the ¥ Defendant who failed in his bid {refer te paragraph 12} to disciose to the
Plaintiff and/or his Solicitor's details of the new Certificate of Title.

The 2" Defendant did not have anything to do with the Plaintiff.

The 2™ Defendant in fact by an agreement made on or about 22 August, 2014 caused
the new Certificate of Title No. 41486 to be transferred to Ajit Dushiyant Rahut who
was an acquaintance and persenally known to the ¥ Defendant, (Reference made to
paragraph 13(ii) of the statement of claim} and on or about 17 December 2014 it was
Ajit Dushiyant Rehut whe caused to fransfer Certificate of Title 41486 to the
2™ Defendant for the consideration sum of $120000. (Reference made ts paragraph
13(iv}) of the statement of claim).

The 2™ Defendant via Affidavit in Respense to Rajendra Sami's Affidavit deposed by
Ashwiri Kanima Kuar deposed on 08" December, 2016, states at paragraph 20 "...thot
any alleged and purported deafing that the Plaintiff may have had with the
17" Defendant is a matter between the Plaintiff and the 17 Defendant ond
therefore do not relate to the @ Defendant as the 29 Defendant is not a perty fo
any dealing with the Plaintiff whatseever...”.

Tt is oppropriate that I mention here end bring it to the attention of the Plaintiff's

counsel that she became very aware of the fact after the delivery of the interlocutory
judgment by the court on 367 May, 2017 that the Statement of Clam did not have full
particulars particulorised in terms of the 2 Defendant's position in fhis marter,
Therefore, it bacame apparent and prudent for her to make an appropriate application to
amend the Plaintiff's Statement of Claim accordingly. This should have been done prior or
simultaneausly to the 27 Defendant filing an application for striking out of the Plaintiff's
Statement of Claim,

IN CONCLUSION

42,

For the aforesaid rationale, T find that the Seole and Purchase Agreement executed was
between the Plaintiff and the 1 Defendant only and has nething to do with the
2™ Defendant.

i
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43. I find thot there is no reasonable cause of action that can be found or ascertained

within the Plaintiff's Statement of Claim against the 2"¢ Defendant. This cannot be
denied by the Plaintiff.

44, Therefore, the 2 Defendant's application seeking an order to strike out the
Plaintiff's Statement of Claim against the 2™ Defendant succeeds.

45 Tt is only appropriate for cbvious reasons that as a result of my finding to strike out the
Plaintiff's Writ of Summons and the Statement of Claim against the 2° Defendant that
I am inclined to grant costs to the succeeding porty. The Plointiff is therefore ordered
to pay a summarily assessed costs of $1,000 to the 2" Defendant within 14 days hereof.

46, Agcordingly, T proceed to make the following orders-

FINAL ORDERS

(i} The 2" Defendant's application to strike out the Plaintiff's Writ of Summons
and the Statement of Claim succeeds,

(i} The Plaintiff's Writ of Summons together with the Statement of Claim against
the 2" Defendant is hereby dismissed.

(i) Cost against the Plaintiff on this application is summarily assessed at $1000 to
be paid by the Plaintiff to the 2™ Defendant within 14 days' time frame.

(ivy The matter to proceed between the Plaintiff ond the 1* Defendant only and
adjourned for further directions on the next cause.

{v} = Orders accordingly.

Dated at Suva this 19"  day of February, 2018.

MR VISHWA DATT SHARMA
Master of High Court, Suva

[+ Neel Shivam Lawyers. Suva,
R Patel Lawyers, Suva.






