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INTRODUCTION
1. The Plaintiff filed originating summons against two defendants who are siblings and also

beneficiaries ol the estate of deceased Malti Devi. The Plaintff is seeking oeders
compelling the Defendants to purchase his one third share of the propenty co-owned by
Plaintiff and Defendant. In the alternate the Plaintiff is secking sale of the property, The
application is brought in terms of Section 119%2), (3) and (4). He is also seeking
teimbursement of expenses for the improvement 1o property.




ANALYSIS

2

The Plaimiff and Defendants are siblings and they are co owners of the property
eomprised in Memorandumi of Leasé (Methodist Church Lease No 36933) (The
Property). The lessée was late Malti Devi, who was the mother of all the- parties. The
Plaintiff ‘being the eldest of the family had obtained the letters of administration m 2017
their late' mother. He hed duly distributed the shares in the Property 10 all the
beneficiaries of the estate of late Mali Devi. Upon the said distribution-all the parties 1o
this action became undivided 1/3 share holder of the Propenty. The Plaintiff i= seeking
orders compelling the Defendant to purchase his 1/3 share of the Property. Altemately. he
i seeking sale of the Property and distribution of the sale proceeds afier deduction of
estate expenses. The Defendants object to the sale of the property #nd they are refuding 1o
purchase the 1/3 share of the Property belonging to the PlaintifT

This is:an originating suremens filed by the Plaintiff seeking following orders of the coun

& Compelling the Defendants either jointly or severally purchase undivided 1/3 shire
of the Property, upon a vatustion agreed mutually by the parties:

b. Alwernately, the Property be put on the market for sale on terms and conditions seem
1usL,

¢ Apportionment of estate expenses and deduction of 23 of the expensences from the
sale proceeds af the Property

d, Afier deduction of the expenses in (¢} above , equal distribution of the sale proceeds

The Plaintiff had filed sffidavit in support, The Defepdants-were granted opportunity to
sech Jegal assistance bul they did not file affidavit in opposition, bul both of them
appeared al hearing and objected 1o the application.

Section 119 of the Property Law  Act 1971 states
“1I (1) Where in an action for partition the parly or pariies interested,
individuatly or collectively, to the extent of one maoiety ur wpwards in the fand to
which the action relates requests the court o direct a sale of the land and a
disteibytion of the proceeds, instead of a division of the land berween or among
the pu.e—rfes itterested, the cowrt shall, unless it sees poud reason to the contrary,
direct a salé accordingly.

(2} The court miay, if it thinks fit, on the request of any porty imterested, and
natwithstanding the disvent or disability of any other party, divect a sale in any
case where it appears fo the court that, by reason of the nature of the land, or uf
the mumber of parties interested or presumptively terested therein, or of the
absence or disability af any of those parties, or of aty cther circumstances. a yale
of the land would be for the benefit of the parties interested
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{3} The court may also, if i thinks fii, on the regquest of any party interested, divect
that the land be sold unless the other pariies interesied, or some of them,
wnderiake 1o purchase the share of the porty requesting a sale. and, on such an
underiaking being given. may direct a valuation of the share of the poarry
requesting o sole.

{4} O divecting any such sale or veluation o be made, the court may give s
all necessary or proper conyeguenital divections,

(5) Any person may mainiamn such action as aforesaid against amy one or move of
the partiey interested without xevving the other or others, and it shall not be
competent i any defendant in the action fo object for want of parties; and af the
hearing of the cause the court may direct such inguiries as fo the nature of the
land and the persony interested thevein, and other matters, ay it thinks necessary
ar proper, with a view to an arder for parfition or sale heing made on further
considerations:

Preveided that all persons who, if this Aet had not heen enacred, would have beon
necessary parties to the action xhall be served with natice of the decree o order
o the hearing. and, after that motice, xhall be bownd by the procéedings av if they
had originglly been parties to the action. amd shall be decmed partics e the -
action, and all such persons may have liberny o atiend the proceedings, and ary
such persomn may, within a time limited by rides of court, apply to the court 10 add
fo the decree or grder,

{6F On any' saly undér the provisions of thiy section, the court may allow any af
the pariiey interexted in the-land to bid af the xale, on such termy ax the: court
deems regsonalde ax fo non-payment of depoesi, or as to setting off or accounling
Jor the purchase money or any parf thereaf instead of paving the same. or ay (o
ay pther matiers. "

The Plaintiff"s counsel submitted Fiji High Count case of Themas v Estate of Eliza
Mitler [1996] FJHC |68 decided on 12 December 1996 where it was stated,

"I agree with My, Gage's submission that in s TI91, (2} amd (3) provivion is
made for three separate kinds of action which can be maitained in relation to
any property. | reject the defendanis’ comtention ihat langd can only be sold on a
conrt grder if there iy "an action for partition and not L:r.‘ne_rmn-". and therefore
that an apphication under 5. 1192} must be baved on an "action for partition”.

In Englard under the old law ithe Court had no power o decree sale instead of
partition wntil the Partition Act, 1568 when the court way given power to order a
sale. The views of the holders of the greater shire prevailed, unless the minority
coudld prove fo the Cowrt thar their view way the mozt beneficial. Rufes were laid
dgwn for the guidance of the Court which are similar to the provisions wader our
section T19¢1), (2) & £3) In all these cases the Court had a discretion.




Wiere a large extate had 1o be divided among o few people, the expense was ol
heavy, bul many cases have occurred where @ small estate has been given
(eernerally by Willl, ax in the vase before me, to a very large number of persons,
some of whom cannpt be found, and i these casex the expenses were out of all
proparion to the valie of the exiate. This produced numérous. inconveniences and
absurdities such ay for example @ howse which was partitioned by actually
building a wall up the middle (TURNER v MORGAN (1803) & wes 143 LORD
ELDON LC). This led to the passing of the Partition Aet 1868 (31 & 12 Vier.
£.40) and the Pavition Aer 1876 under which the Courl way given furisdiction to
arder a sule-df the property and distribution of the proceeds in liew af making an
arder for partition. But since:the Law of Property Act, 1925 the necesyity for sole
by the Court o fonger exists in England, xince, whenever several persons share
famd beneficiaily. it is now vested in trusteés on frust for sale. flence the Partiticn
Aoty o longer enable the Court to order o sale in o pariition action but anaction
for partition cawr apparently stll be brought, if oceasion arises

Further held.

“The application here is under s 11920 under which sale of land under the
divection of the court meay be ardered {f such sale is considered by the court to be
"far the benefit of the parties interested” for the seid secrion 11%2) clearly
specifics the circumstances tinder which the Court eould make an Order for sale
rowithstanding the dissent or disahility of any sther party provided thar “the sale
would be for the benefit of the parties concerned” In the defimition of "land" i
ineluded “all éstare and itéresty in land” (secrion 2'of the Avi)....

BROGKE J A in his judgment in Be DIBATTISTA et al, gnd MENECOLA e al.
(Omario Court of Appeal 74 D.L.R. (4th) p.569). There he réfers to COOK v
JOHNSTON (1970 2 OUR, 1 (H.C.1) where GRANT Jconsidered the question of
when and in what circurnstances the court may order a-sale. | quote below what
GRANT J sald in his judgment at pp. 1-2:

In Morris v. Morris (191 7), 12 0. W. N, 80 Middletan, J., in dealing with a
similar matter stated at p.31:

“Sale as an alternative for partition is quite appropriate when a partition
cannof be made. "

In Gitbert v, Smith (1879, 11 Ch D, 78, Jessel, MR, at p. 81 stated:

“The meaning of the Legislarure was that when pou seé that the property is of
such @ character that it cannot be reasonably partitioned, then pou are 1o fake if
ay mare beneficial fo sell it and divide the money amongst the parifes.”

In Lalor v. Lator (1883), 9 P.R. (Ont.) 455, Prowdfoor, J., who was deciding
whether partition or sale should be ordered, stated:




"I do nat think any party fras a right to insist on a safe; and it wilf mof
necessarily be ordered, unless the Court thinks it more advantageous for the
parties fnterested,. "

In Ontario Power Co. v. Whattler (1904), 7 O.LR. 198, Meredith C.J. reviewed
the legistation in the Province giving jurisdiction to the Court to order a sale
instead of partition. In reference fo the form of such remedies then adopted by
the Consolidated Rules, he stated at p. 203:

“That form must be read in the light of the legislation by which jurisdiction has
bieen conferrid on the Coiirt to arder o sale Instead af a partition; and the
pravision as to proceedings being taken for partition or sale is, I think, a
compenidfious made of saving that proceedings ave to be taken to partition
unless it appears "that partition cannot be made without prejudice to the
awners of, or parties interested in, the estate,” bat that if that is made to appear
proceedings are then tv be taken for the sale of the lands.”

In Hinde MeMorland & Sim Land Law in New Zealand/Commentary/ in Chapter |3
under Concirrent Interests in Land in CONCURRENT INTERESTS IN LAND:
ORDERS OF DIVISION OR SALE Compulsory division states

At comimon law the courts hiad no jurisdiction o physically divide the land berween jomt
{eniirite or fenants in common.| Ttwas not sl the Partition Aets 1339 and 1340 that
o statwtory, jurisdiction to divide was given: Une foint fenanl or ferant (o common was
thien entitled 1o insist on division,! and the cowrt had e furisdiction to-refuse however

! Ges tha Biptoneal summaries green m e pdgment of the Prove Council in Froted v Eremahbal [1955] AI7TF {#0) 84140 per

Lard Porter, and i the gdgrmint of e Cenrs of Appeal o New foatand in Flemng v Haryremves {1976] | NELR il wizm
A par Bachmend 1

3 e b o | Thitsn AétE were parsed inthe seigm of Monry ¥ T8 dereg i period o tlic didsrhnionoof the monestrios,
i
33 Hen B, ¢34

4 Beibar (e 4§70 Ak 23 BT ER T57; Rl S {1960 DHICPR TSN gl DA 1200 where Heory | disczas
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jurisd i i dirget the parifion af o cooss-loags hevelopment between the i sels BT peners, see B v Chirmibroe (00T} 8
WNECPR 261 {3007 5 BE Conel 198 41T, nioted (2007 13 BCR 310 (Gibbans]




incomenient and undesirable the results of the particion might be.” It was prly in 1868 in
England” and 1870 in New Zealand” | that the Court was émpowered fo order a sale and
division of the proceeds instéad of physical division of the land. Thus, during the period
the Froperty Law Act 1952 way in force™  physical division rematned avaitable as of
rlght under the Partition Acts, and the Court also had o diseretion under § 140 of the
Property Law Act 1932 o grder sale uf the land instead of division. {f an application Was
hrought under the Partition Acts, an order of partition still had o bé made regardless of
fncamvenience, hut wwally in such cases an application was made not for division af the
land bt for sale and division of the proceeds, The Cowrt had no furisdiction (o order co-
oveners fo buy out the share of an owner wishing to sell, or to order a co-owner wishing
1o sefl o do so fo. the i:.lIhEr CO-OWners, yunr!:'wmngefmem.# could he made only by
ggregment between the parties. The Partition Acts F530 and 1540 are now P‘I:',E'H"ﬂ'h’-ff'g
gl the Juriseiciion of the Court to order division of the Jand, sale oo third party, or
sale betwedn co-owners, is replaced by sy 339 1 34T of the Property Low Act 2007 "

The Plaimiff is relying on Section |19(2) of the Properly Law Act 1977 that gives the
dizcretion of the court 10 direct a sale, on request of any party interested. After
considering the judgment submitted by the PlaintiiTs counsel and legal text , 1 necept that
i Plaintiff could seek a sale of co-owned property without secking partition.

There 15 & wide discretion given to the court in such an application. The consent for sale
of all or majority of co-owners is not &n essential requirement.

The factors 1o be considered in such an exercise of discretion are numerous dnd in
Section 119(2) of the Property Law Act 1971 specifically siates

a, Nature of the land
b. Number of the parties intergsted or presumptively interésted.
¢, Absence of disability of any of those parties or

¥ i F Heynrs (17500 Ambr 359 | 37 BR I3 Bermg v Mok URUER TV EESS a0 334, 35 B 214wl 283 pet M ¥.Coln
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whiieh v ol gres vilue w b parties: Bord Eldon L paimed oi thai poriisos woesld be “the worad thitng” for the defenidset, gaye
it e ot o Perins, and snggested @ Tair eoree of aitn Thepames sill filed io agree; prd lhe panisies hed i procond iy
the Corurt at gt fime Yiad 1o powes to ardie 0 ashe Wken the pariitios wa nisde the plismiIT hed ol the ckimneys wnd fireplaces, the
only smircase i the hioke, snd gii the comveriences in the vard The defendisn obiected b thie parttn, bl ihe Cour des ot o
irriier i & dher partics dught'io ik ogreed b boy and sell. [n the eourse oY argument o cese was cried in shich o hoee hed e
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6.
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d.  Other circumstances

The area of the lund in the Meéthodist Church Lease 369333 13 554 square. melers This s

8 small area of land 1t is impossible to think of subdividing the land for residential

prpase. Already there is a struéture and parties have lived in it. So bam convineed on
the evidence before me that it would be futile exercise to even 1o attempt division of such
o small premises for residential purpose.

The nature of the land, also include the nature of the right of the parties. Late muother of
the Plaintiff was only  lessee of the Property. So the intended sale is thie Jease hold
rights to the Propeny.

There are conditions attached to the siid lease snd clause 3 and 4 are selevant m thit
regard. The interest of the parties 1o this action derives from that Methodist Church Lense:
I6R333

Clouse 3 of the said lease stales

43) the lesse shall nor alienate or deal with the land fereby leased or amy part
theveof whether by sale, transfer or sub-lease or any other manner whatsoever without
the consent (nwriting of the lessor fist had and obtained '

Sp the nature of the Property was such if the Plaintiff desired to sell the leasehold imtevest
that had derived from the suid lease, he needs first oblain the writien conseént of the
tessor.

There is no evidence of such prior written consent oblained 1o deal with the land. Since it
is-m sale of the land this is a prerequisite. Apart from that, the Plaintiff is also seeking to
end the co-ownership rights the lease of the Property through sale.

In the circumstances this action needs 1o be dismissed in limine for want of writtén
consent, of the lessor to deal with the land. [f not the sale would be an unlawful act.

Sume other factors that can be considered before a sale in the exercise of discretion’” are

11 The extent of the share in the property of any co-pwner by whom, or in
respect of whose estate or interest, the application is made;

23 The nature and location of the property;

3) The number of other co-owners-and the extent of their shares;

2 gap Section 343 'of NZ Law of Property Act, 2007




41 The hardship that would be caused to the applicant by the refusal of the
order, in comparison with the hardship that would be caused to any other
persan by the making of the order;

31 The value of any contribution made by any co-owner to the costof
improvements (o, or the maintenance of, the property;

6} Nature of the parties and their interests and any practical impaossibility of
continuation of the sumie.

7} The above st is not an exhaustive one,

19, The orders 3, 4, of the originating summons are releting to deduction of expenses he had
incurred relating 1o the Property.

200 Séction 119(4) of the Property Law Acl, 1971 allows the court 1o make consequential
orders. Since the co-ownership ends with the sale such a provision is needed for the
determination of all the issaes relating to the said property in the samé action. There are
costs mvolved in the sale, valuation and improvements to the property by the parties etc,
All these issues need determination in partition as well as in sale as in hoth cases co-
ownership ends.

21 From the evidence submitted by the Plaintiff in his supporting affidavit it is evident that
this is contested between the parties,

22, The Defendants not only disputed the amounts that were spend but also alleging such
expenditure was illegal as some of the alleped improvements to the Property were done
illegally

23 54t the facts regarding the amount of reimbursement are disputed-and not suitable for
originating summans,

24, Ifthe facts are disputed the matter can be converted to a writ of summaons, but in this case
since the action needs to be dissmissed fn fimine it will be futile exercise.

CONCLUSION

25, The Pliintiff had not obtained prior consent of the lessor  in terms clause 3 of  the

Methodist Church Lesse 369333, Without such consent the Plaintiff who had only 13
lease interest in the said undivided cannot institute agtion for sale. The action is dismissed
in limine, Without prejudice 1o that the subsequent orders of the reimbursement of
expetiditure on property are disputed that needs determination and originating summons
is ot suitable. The matter is dismissed but considering the circumstances of the case no
cost is ordered. .




FINAL ORDERS

g Originating summaons is dismissed.
h. NNo costs.

Daded at Suva this1 3™ day of December, 2018

Justice

Ll Amraratungs
High Court, Suva




