Date of Sentence

S

Prosecutions,

”’Vsecuen 313 (1) (a) of the Crimes

iy the company of aaezh other, be‘i ween the 16% and thﬁ 18*11 da;y of June,

320 8 at Lautoka iry the Westam miwsm‘“ entered as tr@spaasam integ t:-he




$792 00, 2 % pein balm valited ¢ at
;valuad at $66 00 18 % Hair Dye valued At $199 ni au to th;e wtal value

$20 0@, 12 x handsame emam fur e

<<<<<

Of $2‘ 477&0@ thﬁ smd, propex-t.y Of FAKI _

-On 6 September, 2018 when the matter was called in this court the. first and

the third aceused persans. pleaded -guilty

/ to the abave two counts in the

presence of their counsel.

On 18 October, 2018 the accused persons dfter understanding the
nriary of facts mead by i:he $t:ate Caunsel, admitted the same: which {s

;repmduced hefeWith

TIOR8 5 o o 5 S s i oo




. zden  cartons of gas stox
Jor the EESSE brand aud GBES,

e

m;;f,awement txmber Upan é@e i ,}ttg the: bulk tt was dtswvered. that the

,fﬁllomng items had been stolen;

4. Hand, or men. val
5. zmﬂm Bye valued mgg aa

All to th

e total value of $2,477.00 the property of Lallu Bhgi.

On the above mentioned date, time ;md place the complainant had securely
locked the bulie store after close of business. It was after two days that it
was: dzseavered that items had gone mtssmg from: th bulk.

Upon receipt af repm, W/sz 259@ Rma,dv Hids appamm @ thﬁ
mvestzgatmg officer. ‘

‘ sty of the scene, both acwsed persons
ass:sted the Palfce Cﬁ‘t’éers by shawmg the place where they hid the iteins,
Inside the. cane field, 14 cartons of gas stove were dmovered The cartons of‘
gas stwe were shoun to the eampimnaﬂt The complainant positively

belong: j"g'*ﬁo,, him as he is the sole trader -

- complainant ‘also identified the first
accused as he was workmg for his comyany

Both aecused were interviewed under caution. They admitted to committing
th.e offence in their record of intemem Aftached herewith are records of
interview for both theaecused persoris.

Both the accused persons were arrefsted and caution interviewed on 20
June:, 2618 and 21 June, 2018 respectxvely ’Phey admitted. camrmtting both

,,,,,,,,,,,
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oM e iy

the alle’ged offerices iy the. company of each othet. “The acmsed persons.
also assisted the police iri recay eting, the attﬂen items ﬁom tfie cs;n@e ﬂeld;

whew they ha,d hldden the itemns, | iy 14 ga

mitted by both: the act:*used parsqrxs in tha presenee af eheir e@ﬁﬁéﬁ‘l
upon mading their caution inters !ews, thxa court is: satisfied that both
accused have enteréd an uneqy gomx plea of guxlty on their own freewtll,
Thm court is-also satisfied that ¢ acoused persons have fully understood

sumimary of facts admitted by beth the accused persons satisfies all the
elemients of both the offences. '

In view of the above, this court, ﬁnds the first- and the third accused persons

guilty as charged and they are canvxqted accatdmgly

The two offenaes with which both th& acecused persons have been convicted

are founded on the same facts henq:e it is-only 1 proper that an aggregate

sentence be imposed.

Section 17 of the. Smtem:mg and Penalnes Acﬁ states:

Tékiﬁg-inw account section 17 of the gentem:ing and Penalﬁes Act | prefer
to. xmposa an aggrcgatet sentence of - @mpnsonmcnt lbr the two ‘offences.

Tairase

onsequences of pleadmg gwlty The




11.

: jf?s abaut the two aceuse& persons:

r
i
i
o

"’L‘he aeeusad isa first affc yder;

f;j d d d&ne, seeks forg;veness,

€. ty at the earlias vppo;

ic a;dumng mvestigamons,

g I-!e‘ .,_remorseful of hza aetmns‘

a).  The accused is a first offerder;
bl  Heis 20 years of age and is. 4 cane cutter;

¢). Hewas influeniced by his peers in committing the offence;

d.  He regrets what he has dene,

€.  Admits making -1 wmngd; swn,
. Pleaded guilty at the earliest opportunity;
1) c-mparated wn:h the police during i mvesﬂgatwna,

g. Heis remorseful of hig actzons,

h).  Seeksa lenient: senterice,
. 1Is extremely sorry for: what he. had done, secks forgw@ness,

i Thevalue of i 1tems recovered was $1,306.67,

On 12 November, 2018 this matter was called in court: for' sentence. The
first accused was not Present in. catirt, a bench ‘wartant was issued and the

matter was adjqumed to 16 Nmzémber, 2018 On the 16th the first accused
appeared in court the reason given by the first accused for his nofi-

appearance was riot satisfactory so bis b&ll was revoked.

o




13.

14.

15.

‘The: maxis

mum penalty of the cﬁ,ffe;tme of aggravited bu
imprisonment.

The accepted to riff for this affenm 184 senterice between 18 months to 3
years. unpnsanmmt {see Leqavuni v State, Criminat Appeql No, AAUJUGaf

2014 (26 February, 2016),

For the offence of theft the maxin

m penalty is 10 years imprisonment.

The tariff for the offerice. of theft ls settled In Mikaele Ratusili v, State,
Criminal Appeal no. HAA 011 af 2012 (1 August, 2012) Madigan J, set qut
the tariff for theft as follows:

“6) For the first offence: of szmple theﬁ the sentencing range: should be
between 2 and 9 months,

(i)  any subsequent affence should attract o penalty of at least 9 months.

(it)) Theﬂ: of large sums ofmaney cmd thefts in breach aftrust, whether first

offence ornot can attract sgntenees of up to three years.

(iv) regard should be had to fhf! nature of the relationship betweer
offender and victim,

() planned thefts will attract greater sentenc

s than opportunistic thefts.”

AGGRAVATING FEATURES

“The aceuaed parsena entered thp complainant’s bulk store durmg the
early ‘hours of the morning. fiwy went to the: third floor and Wwere
bﬂld and undaterred.

- 6[93 g,we&




16,

18.

(b}

) planning and premeditation involved the first
accused was the employee of the complainant he kiew where the
accused breached the trust of his en i

(o) Commeroial Bntity

of &

ommercial entity,

1 10 14 years as suggested by Perera
eel Prasad, cry inal case no. HAC 254 of 2016 (2
October, 2017}, Counsel argues that' the current tariff of 18 months to 4

yeste n ot adequate considering the increase in burglary relted offences

ariff for aggravated burglary of 6 y

~and for the Protection of the saciety there is a reed to revisit the PN

This court agrees and fully endorses the son crtents: sei 5y s

however, this court js bound by the decision made by the Court of Appeal in-
Leqawni’s case (supre) which maintained the tarit of 18 months to0 3 years
for the offence of aggravated burglary. Until the Coure of Appeal decides to
revisit the tariff for aggravated buirglary this court is bound by the Court of

the offences. For the aggravating factors I increase.
her el Somiemes o imprisonment now stands at 4 years 8 months
imprisonment.

jléage




19,

20,

21

accused has beet: in rerm
‘has been in.remand for 1 mont vand 17 days. In acecordance: mth sectum 24

exercised. judiciously, after iden

(23] Fi. DPP v Jolame Plta (1974) 20 FLR 9, Gr

té 4 years. F’or the eaz:ly‘ gul‘l_‘_ ’pl; [ f':- 18 red’uce the santence by 20
months bringing the intetim sentence ta 8 years 2 months. The first
and for 2. monﬁhs 8 days wheteas the third accused

of the Bentencing and Penalties ";ct 1 sxercise thy disoretion to further
reduce the sentence of béth tha acmed persons by 2 months and 10 days
as'a period of xmpﬁsonmeﬁt alreadyt served. The final sentenice is 2 years 11
months and 20 days i xmgnsanment

The final aggregate sentence for the two offences. is 2 years 11 months 20
days imprisonment. Under section 26.(2) (a] of the Sentencing and Penalties
Act this court has a discretion to suspend the final sentence since it does
not exceed 3 years imprisonment,

In State vs. Alipate Sorovanglagi and others, Revisional Case No, HAR Q06 of
2012 (31 May 2012}, Goundar J. reiterated the fc)llowing guidelines in
respect of suspension of a. sentence a,t paragraphs 22 and 23;

“122] I accept that the. Magistrates' Caurt has discretion to suspend a sentence

if the ﬁnat term imposed is 2 years or less. But that discretion must be

g

: ,ﬁ,mmg 'special reason to suspend the
sentence. The special reason can: tzdjzygd&pendmg on the facts of each case,

)

rant Actg CJ (as he then was)
held th@t i Ofdef tqusfzfy thg zmgmn Gf a Suspended sentenoe, )

must be faetafs rendering zmmedxafg zmpnsonment inappropriate. In that

‘case, Grant Acty ¢J was concerned about the number of instances where

susperided sentences were imposed by the Mzstrate&‘ Court and those

sentences could have been pemewed by the public as 'ha.uing got away with

it. Becduse of those concemns, Gr
imposing suspended sentence at p»?ﬂ

ant Actg CJ laid down guidelines for

g glpa ae




22 ;

undezyam a_previous . sentence of in

"Once @ court has redched the: decis

but not: valvmg vio ',ncea Or there may be oj;yf"’jf

f‘ &Xample; the mzsapprapnatwn qf a
ne ”1 .;‘?};‘ f a brecwh of trust, or the commission of some other
fence of dis'fwnesty po ' ml&ﬂy where: the offender has not
isonment in the - relevant past. Th

:solated 9]

sonmeén hese
examples are hot to be taken as sither mcluswe or exclusive; as. Sentence
depends in each ease on the par&c&{af circumstances. of the offence and the
o]enden but they are intenided to ithmtrate that, to justify the auspensmn of a
‘seriterice of ‘imptisonment, there rnust be: factora rendenng immediate

imprisonment ina;apmpnate "

The followmg cxrcumstances or 1

pleaded guilty at ¢ rliest opportt ity, there has been sorte recovery of
stolen: iterms, and they cmpetated with Police. On the other hand the
off”ences committed are serious wm_ was committed. after much planning
uring the: early hours of the morning,
knew about the bulk.

The: ﬁrst accused was an: employee who-

,m vzew of the above I consider thezrez are no special reasons Wh‘lﬁ:h would

gfp age




26.

27,

28,

At Lautoka
27 November, 2018

balance rehabilitation with Tetribution, special and
considering a partial suspended se tehice this court has
rehabilitation over and above retrib ition and deterrence,

30 days to appeal to the Court of Appeal,

Although both the accused persons are young offenders this court has to
general deterrence. In.

8 court has taken into account

%

Havying considered section 4 (1) of the Sentencing and Penalties Act this
court is of the view that'a parﬁalsuspendﬁd sentence is Juat in all the
circumstances of the offending.

In summary both the accused persons are sentenced to 2 years 11 months
20 days. fimpﬁsahmen~t~~,respectiizeiy as an aggregate sentence for both the

offences, For the first accused the term of imprisonment. is partially

suspended after he serves 1 yeat ilnprif&aﬁm&n-t since he was the

mastermind behind the offending, For the third accused the term of

imprisonment is partially suspended after he serves 10 months

imprisoniment. The balance term Qf imprisonment for both the accused

person is suspended for 4 years which will become e fective from the time
they are. released from the Corrections Center, The effect of suspended
sentence is explained to both the accused.

Office of the Direotor of Public Prosecutions for the State.
Office of the Legal Aid Commission for the firet and third Accused.
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