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JUDGMENT

Introduction
L. The Appeliant had been charged in the Magistrate’s Courd for one count of Robbery,
contrary to Section 3H (1) {a) (i) of the Crimes Aet and one count of Assaull Causing

vetnal Hodily Harme, eomtrary 10 Section: 273 of the Crimes Act,

2. Phe Appellant was lirst produced in the Magisirate’s Court on the 4th of July 2007, On
the T7th of July 2017, the appellant pleaded puilty for Boith ¢ounts. The léarmed
Magistrate then convicted and semenced the appellant for a period of four (4) vears an
cight (81 months with non- parole period of four (4) years v the offence ol Rabhery
He was turther sentenced for theee (3) months imprisonment for the Assiull o dansing
Actual Bodily Harm and suspended it for o period of twelve (12) months. Agprievid
with the said conviction and the sentence in respeet of the st count of Robbery. the

appeliant Dled this appeal on the following prounds:



-

Appeal against the Conviction

i The fearned Magisirate erred in fw and la fict when she:convigied the
Appellant for the offence of Robbery when there was no evidence 1o
surhstaniiare thar immediarely before commrittine the said aoffenee ftheft)

fhe Appeilfant wsed force on the Complainan,

Appeal aguinst the Sentence,
i Fhe fearned Magistrure erred in law by codtsidering the wrong tariff
starfing point when deteemining the Appellant's senience
i Fhe learned Magistraie foied 1o take fnio consideration the tme the

Appellant spent in cusrody,

The ‘Appellant and the Respondent first appeared in the High Court on the 29th of
September 2017, Both parties were direeted 1o file thiir respective wrillen subimissions,
which they filed as per the dinsetions, The learned counsel for the Kespondent in his
written submissions s conceded that afl of the appeal prounds have merits. henee: the

appeal should be allowed,

s matter then proceeded to hearing on the 13th of December 2017, where the leamed
counsel for the Appellant and the Respondent mide their respective oral subniissions,
Having carefully considered the record of the proceedings in the Magistrate s Courl. the
written and oral submissions of the parties. | now proceed 1o pronounge my judement

as follows.:

Ground |

i,

5

The first ground of appeal is founded on the contention that the summary of facts us
admitted by the appellant has not disclosed and proved one of the éssential elements of
the offence of Robbery, that is, the appellant had used force on the complainant

immediately before committing this olfence

Section 174 of the Criminal Procedure Act stipulates the procedure of recording the

plea ol the accused in the Magistrate™s Court, where it states that:



L

9.

il Fhe Substance of the. charge oy cenpptaing shall be stited to the aecised
person e the court, and the acensed shall he asked whether hie or she
awmits or denies the teutl of the eltrgy,

it A the aected person admits the trinh of the chrge, the admivsion shaf!
be recorded ay nearly us possible n the wordys uyed by the accused, and
the court shall comvier the  accused and proceed o sentence. in

aecordenee with the Sertencing and Pennlties Aer 2000

Aceordingly, the court shall fitst provide the appebant the substanee of the charge,
including the facts pertaining 1o ol essential elements of the offimce and give Iim an
opportunity to inform the court gither e admits or denies the truth of the charge, If the
cuurt satisfies that the appellam admitted the truth of the charge, the court shall then

proceed to onviet the appellant and sentence him accordingly,

Justice Gimtes (as his Lordship then was) in State v Isaia Saukova (2000 1 FLR 135)
has discussed the duty of the Magistrate in respect of recording the plea of wuill, where

his Lordship held that

"l i exvenriad that a Magistrare he satesfivd that an Accused iy admiting
facts which amownt to all of the legal elements tha g0 fo prove fhe
charge: br question, Where the decwsed is represenied b connsel, the
Mowristratoy task v easter, here the decuved iy ey ented o e
ewerous buveen ix cust on /e conrs Bur the Viapistrate sheld ervpee
that the dectesed ix not simply Mleading guiltv owt of g foeling af verorse

for Being imvalved in a result as opposed 1o canNing o resul
The main elements of the offence ol Robbery ure that:

il The Accused.

i) Commits theft.

i) Immediately before committing the thefi. or ar the time of commuiting the theft,
oF immediately ifter committing the thefi,
al Uses force on another person: o

b} threatens to use force then and there on another person —



10,

14,

ki) With mtent to commit theft or to-escape from the scene; or

In this case. the prosecution alleges that the Appellanmd had used foree on the

complainant immediately before committing the thef,

According to the summary of facts, the appellant had approached and prabbed the
mabile phone from the hands of the complainant while she wis sitting down at the
walkuway along the Suva Point beachiront. The learned counsel for the Appellant
argues that the “grabbing™ of the mobile phone from the hands of the complainant does
not constiture the elemem of force a5 required under Section 310 (1) ta) (1) ol the
Urimes At The learned counsel lor the Respondent nlso concurred with the said
drgument. Accordingly. the main issue that the coun is reguired to determine is whether
the grabbing, or suddenly taking the mobile phone from the hands. of the complainam

constitute the element of foree under Section 310 of the Crim AL,

The et of *gabbing™ of the mobile phone ffom the hands of the complainant constitules
ane ol the main elements of stealing, that is taking the possession of the stolen item
from the complainant. Apart from that, the sumimary of facts does not reveal that the
Appellant had used any form of force on the complainan immediately before he
grabbed the mobile phane Irom the complainant. Accordingly. | find the summary of
liwts has not disclosed the element of force used by the Appetant on the complainmnt

immediately before he stole the mobile phone,

In view of the reasons discussed above, | am satisfied that the summary of facts las not
disclosed all the elements of the offence of Robbers.  Accordingly, the appetlant has
ot ndmatted the truth of the main elenents: of the offence us charged, Under such
circumstances, the learned Magistrate has no jurisdiction (o enter @ conviclion Againsl
the appellant pursuant to Section 174 (2) of the Criminal Procedure Act. Aceordingly,
the convietion and the subsequent sentence imposed by (he Tearned Mugistrale against

the Appellant pursuant (o Section 17442) of the Criminal Provedure Act 1§ nol valid,

In view of above conclusion, | do not wish to procesd to determine the two grounds of

appeal raised by the Appellunt agninst the sentence.



Alternative Count of Theft

|5

| fa,

The learmed counsel for the Appellant and the Respondent submited that the Appellant
can be corvicted Tor the aliernative offence of Thetl, s the summiary ol facls reveals all

the main elements of thell.

Section 160 and 162011 (i) of the Criminal Procedure Act. allows the court to convict

an aecused for o Tessar or altermative offence. where 11 states that

Where a person iv charged with an offence bt the court i satisfied
that the evidence addriced in the trial supporis a conviction arly for g
tesser ar altermative offence. the court may vecbrd 4 convietion mde
fter due process for

1wy other applicable praperty reloied affence where the churee hay

been hglary or any ather property related offence. ncinding -

In view of summary of faet, which was admitted by the Appellant inthe Magisteate’s
Cowrt. | am-sutisfied that the Appellant 48 guilty {or the olTence o Fheli, contrary 1o
section 291 of the Crimes Act. Laccordingly find that the appellant guilty for the said

affence of Thefl, contrary 10 Section 291 of the Crimes Act and conviet for the same.

Phe musimum: penalty for the offence of theft is ten vears impresonment, Justice

sili v State [20012] FIJHC 1249: HAA011.20 | August 20

Madigon in

found that the applicable arilT for thefi is hetween 2 and 9 months, where Justice

Madigan held thar:

b Fora fiest affence of simgle theft the seniencing range showld he
Bepween 2 and Y aionths,

11 Any subsequent affonce should atirace a penalty of af feast % mmmhy,

i) Theft of large sty of money and thetts in breach of trust, wheiher
Jirsy offence or Bob céiot aitrael Senfences af wp o three years,

v Regard should he had w the sanie of the relaitionshipe hetween
effender and victim,

v Plenmed thefis will ativact gregivr sentences than opparturiseic thefts,



1% This is a ease of opportunistic stealing. The Appellant is twenty two vears old and
married. The Appellant is nol a frst offender, He pleaded guilty for this oftence ar the
fiest available opportunity, Considering these factors, 1 find seven months of

imprisonment is appropriate for this offence of thef,

20 The Appellint hiad been in remand eustody for nearly a month before he was senlencid,
I consider the said period of one month as o period of sentence that has already been
served by the Appellant pursuant to Section 24 of the Sentencing and Penalties AcL
Accordingly, the final sentence for this offence of thefl is six (6) months of

imprisonment,

The Ovders of the Court re:

i} The Appeal is allowed.

i) Convietion for the bffence of Robbery is quashed and sentence is set.aside,

i) The Appellam is convicted Tor the olténve of Thetl, contrary e Section 291 of
the Crimes Act

) The Appellant is sentenced to six (6) months imprisonment with effect from 31

of July 2017,

21 Thirey (30 diys w appeal to the Fiji Court of Appeal

_T. Rajasinghe
Judge

-
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22" December 2017
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Office of the Legal Aid Commission for the Appellant

Office of the Director of Public Prosecutions for the Respondent,



