











1.2 The Learned Judge erred in interpreting the meaning of the
phrase “alienate or deal with the land” under section 12 of the
iTaukei Land Trust Act.

2. The Learned Judge erred in law in not holding that the issues raised in
argument and the application of Section 12 of the iTaukei Land Trust
Act could not be determined by way of summary proceedings such as
an application under Section 169 of the Land Transfer Act.

3. The Learned Judge erred in ordering the Appellant to pay costs.

4, The Appellant may add further grounds of appeal upon receipt of the
Record.

The Decision

[13]

[14]

[15]

[16]

The defendant applies for an order staying, pending appeal, the
execution of the judgment given against him whereby he has been
ordered to deliver up possession of the property to the plaintiff. The
defendant has appealed the judgment to the Court of Appeal. The
hearing of the appeal is pending in the Court of Appeal,

The filing of an appeal will not operate as a stay of execution or
proceedings under the decision of the court below unless the court

below or the Court of Appeal otherwise ordered (see O.34, CAR).
Whether appeal would be rendered nugatory

The judgment appealed against orders the defendant to hand over
possession of the property to the plaintiff. The appeal concentrates on
the issue of the defendant’s right to possession of the property deriving

from the proprietary estoppel.

In paras 9 to 16 of his affidavit the defendant deposes that:

9. “On 13* January 2008, the Plaintiff’s son, Pradeep Singh, accepted a sum
of $3,000.00 on behalf of the Flaintiff. This was for the purchase cost of
the house and house site which was on NLTB 4/4/268. This money was
collected on the same day and the son has acknowledged this on 19* July
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2011. Exhibited hereto is marked “MP-6” a copy of the said
acknowledgement together with the receipt referred to therein.

The Plaintiff is not resident in Fiji and has been living away in the USA for
more than 20 years.

- I moved onto this land because the Plaintiff had promised me the house

site. Prior to this, I lived in another house in Matalevu, Tavua which I sold.
The proceeds I received from the sale was the money I gave to the
Plaintiff’s son.

I'only did this based on the promise by the Plaintiff and his son that the
house site will be transferred to me and that neither r my family nor I will
not be removed from the house.

If I am removed from the house, I would have nowhere to live and will
together with my family, become homeless.

The lease, upon which the house site was and which the Plaintiff sold to
me, expired,

The Plaintiff and his son had moved away from Fiji and as such, I was
advised by the iTaukei Land Trust Board to make an application Jfor a new
lease.

On or about 14t January 2011, I lodged an application for a residential
lease. The area I had applied for was about 800m2 which was
approximately the area which the Plaintiff had sold to me. Exhibited
thereto and marked with the letter “MP-7” is a copy of the application”.

[17] The plaintiff in para 18 of his affidavit sworn by his attorney states:

“18. I verily believe and have been advised by the Respondent that the
Appellant had moved into the house situated on the property on or
about 2008 after he requested the respondent's permission to do so.
However, at no point in time did the Respondent nor I promise, assure
and/ or indicate to the Appellant that the said property would be sold to

»

him”.

[18] The plaintiff is not disputing the fact that the defendant has been in

possession of the property since January 2008. If he is ejected, there

are risks the appeal would be stifled. If a stay is refused and the appeal

succeeds, and the judgment is enforced in the meantime, there are

risks of the defendant being able to recover possession from the
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plaintiff. The plaintiff might, after regaining possession from the
defendant, sell and transfer the property to a third party. This would
frustrate the defendant’s appeal. On the other hand, if a stay is
granted and the appeal fails, there would be no risks that the
defendant will be unable to enforce the judgment and recover

possession from the defendant, for he has no right to deal with the

property.
Novelty and important question

The grounds of appeal invite the Court of Appeal to interpret section
12 of the iTaukei Land Trust Act and to decide the applicability of the
Privy Council Decision of Maharaj v Chand [1986] 3 All ER 107 and
Chalmers v Pardoe [1963] 3 ALL ER 552 to the defendant’s case. [ am
satisfied that the grounds of appeal raise some arguable questions for

the determination by the Fiji Court of Appeal.
Other aspects

There is no third party involved in this case and, therefore, the

question of effect on the third parties will not arise.
The question of public interest does not arise in these proceedings.

The defendant has been in possession of the property since 2008. The
plaintiff resides in the USA. If the appeal fails, the plaintiff could
enforce the judgment without any problem. In my opinion, the balance

of convenience favours the defendant.
The discretion of the court

The court has discretion to suspend an order for possession pending
appeal. In Admiral Taverns (Cygnet) Ltd v Daniel [2008] EWHR 1688
(QB), the court held:

“The appeal court also has a discretion to suspend an order for possession

pending the appeal.”






