
IN TH ' HIGH COURT OF FIJI 
AT SLJ A 
CIVIL URlSDICTlON 

BETWEEN 

AND 

BEFOdE 

COUN~EL 

Civil Action No. HBC 269 of 201 3 

IN THE MATTER of the propert) 
comprised in Crown Lease No. 679. Sec ti on 
68, Lot No 3 (commonl y known as 5.+ 
Victori a Parade (a pari (>/) 

AND IN THE MATTER of the Section 
169 of the Land Transfer Act. Cap 13 I . 

DAMODAR BROTHERS (FILM) L TD a limited liability company hav ing 
its reg ist.:red office at .+6 GOJ'don Strcet. Suva. 

PLAINTIFF 

SURIA DHABA a business having it s place of operati on at 54 Victori a Parade. 
Suva. 

DEFENJ)ANT 

Acting Master Thushara Rajasinghc 

Mr. Vosarogo V. for the Plaintiff 
Mr. Raman P. Singh [or the Defendant 

Date 0 Hearing 
Date 0 Judgmcnt 

6 ", FcbrUlII'Y, 20 j-l 
17'" April, 20 l-l 

A. 

1. 

JUDGMENT 

iNTRODUCTION 

~he Plaintiff fil ed thi s Originating Summons on 20110 of Septcmber 20 13 seek ing 

'allowi ng orders inter ali a. 

That the Defenda nt . it s servants. agents. and emplo) ecs and / or occupants gi\ e up 

imlllcdiate vacant possess ion to the Plaintif[ of the prcllli ses located on the land 
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described as Crol\'n/ State lease morc appropriately desc ri bed as Crown lease No 

697. section 68 on Lot No 3 otherwise more commonly referred to as 54 Victoria 

Parade (part 01) : 

I. That the cost of this application be paid by the said defendant. 

2. his application was made pursuant to section 169 of the Land Transfer Act. The 

lainti ff filed an affidavit of Nazma Pillay in suppOl1 of thi s Summons. The Defendant 

ihen filed an affidavit of Dipa Dcvi who is the so le proprietor of the Defendant. lollowcd 

y Mrs. Pilla) 's repl) aCfidav it. This Summons \\'as subseq uentl y set dOl\'l1 lor hearing on 

1h of February 20 14. Learned counsellor the Plaintiff and the Defendant agreed to 

onduct the hearing by way of written submiss ions. I then invited them to file their 

espective written submissions which they filed accordingly. 

B. 

, 
J. 

lACKGROUND 

Lailll!f/'S Case 

he Plaintiff deposed In their affidavit that the Plaintiff and the Dctendant signcd a 

1cmorandum of Understanding for Tenancy Agreement for the prcmises described in the 

'ummons on the I SI of February 2011. 101' a monthly rental fee of $1. 81 1.25. According 

o this agreement. the tenancy can be terminated by either party upon giving a one month 

loticc in advance prior to termination. Moreover. the landlord reserves the right to give 

otice and evict thc tenant upon non - payment of rent for more than a week or any other 

bjectionable act by the tenant. The Plaintiff further deposed that they received a notice 

'rom Suva City council informing them that thc tenant has been operating this business 

ithout a health and business license nor has lodged any plans lor approval of the SlI\U 

ity Counci l. 

-k he Plaintiff upon rcceipt of the said notice li'om Suva City Council. issued a notice 

,ated 131h of May :2013 to the tenant to give them vacant possession of the property by 

nd of business week dated 13'h of June 2013 due to the non compliance of paragrnph 8 

2 



f the tenancy agreement. The Plainti ff stated that the tenant has breached the tenancy 

greement by non- compliance of Suva City Council" s regulations. 

efelldalll's Case 

). he Defendant mai nl y stated that they have already lodged their app li cat ion for the 

lealth and Busi ness license. Furthermore. stated that there is a pending act ion against the 

efendant inst itu ted by the Suva City Council on this issue in the Magistrate court and 

he outcome of the sa id action would allow the Defendant to continue this tenancy 

greemenl. The Defendant alleged that the Pla intiff did not issue any receipt for the rent 

ayment made from July to October 2013. The Defendant further al leged that the 

' Iainti ff falsely informed them that the premises in question was full y compliant with the 

equirements of the Suva City Counci l for the operation ofa food and cateri ng business. 

6. oth parties alleged each other about Mrs. Pillay's forceful entry into the premises wh ich 
I 
I dully considered. however. I am of the view that this di spute is mainly founded on thi s 

lIeged breach of the tenancy agreement by the Defendant. 

C. HE LAW 

7. n view of the evidence presented before me in this action, I find that this Summons falls 

within the mcaning of Section t 69 (c) o f the Land Transfe r Act. where it allo\\'s the 

essor to institute proceedings after givi ng a legal notice to quit or the term ol' the lease 

las expired. Section 169 (c) states that ; 

"Ihefo//owing person lIIay summon any person in possession of/and 10 appeal' before a 

. 'udge in chulllbers tu shu H' cWlse 11'h)' Ihe person sUlllmoned sholl/d nOI give lip 

ossession 10 the applicanl :-

c) a lessor against a lessee or tenant where (f /ega/nu lice la qllil has heen gil'en or Ihe 

ern? of the lease has expired". 

8. ect ions 171 and 172 of the Act have dealt I\'i th the burden of prove of the Plai nti ff and 

he Defendant respectivel y. Seclion 171 states that; 
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'On the day appointed/ill' the hearing (?/the summons, i/the person slIlIllIlOned does not 

ppear, then upon proo/to the sat is/action of the judge o( Ihe due service o( such 

'Ufl7f17ons and upon proof o/the tide by Ihe proprietor or lessor al1d, if OI1Y consenl is 

lecesswy, by the production and proof 0/ such consent, the judge may order immediClle 

ossession to be given to the plainli[f which order shall have the elTecI o( and 1110), he 

I?(oreed as ailldglllent in eieetlllent." 

9. ecti on 172 dea ls wit h the Defendant's burden of prove w here it states that: 

'If the person summoned appears he may show cause l11hy he re/ilses to give possession 

/such land and, i/he proves to the satisfaction o/thejudge a righllo Ihe possession 0/ 

he land, the judge shall dismiss the SllllUl10nS lI'ilh costs againsl the proprielor. 

mortgagee or lessor or he may make any order and impose any lerms he may Ihinkfil ". 

I O. he proceed ing und er thi s summary procedure constitutes two main limbs. The fi rst is 

hat the onus of the Plai nti ff to sati sfy the cou rt that he is the last reg istc red propr ido r or 

lessor as defincd under secti on 169 (a). (b) and (c) of the Act. Once the Plaintiff 

'atisfied the first limb. the burden will shift on the Defendant to prove that he has a right 

o possess of the land. 

11. he burden of sat isfyi ng the cou rt a right to the possession to the land by the Defendant 

Ivas rig htly outlined in Morris l--lcd s tr0l11 Limited ,, 

here it was held that: 

Liaguat A li CA No: 153 /87 . 

"Under Section 172 Ihe person summonsed may show cause 11'hy he re/ilsed 10 gil'e 

ossession o/the land and i/ he proves 10 the satisfaction o/Ihe Judge a rigl7l to 

?ossession or can establish an arguable defence the applicCIlion 1l,i1/ be dismissed ll'ilh 

osts in his /a 1'0 ur. The De/endants IIIUSI ShOl1' on a/lidm'it evidence some right 10 

?ossession ll'hich 11'01lld preclude the gral7ling o/an order fill' possession under Seclioll 

69 procedure. That is 1701 10 sa)' liwt/inal 01' il1conlrovel'lible pro%/a riglu 10 rell1ail1 

'n possession lI1ust be adduced. What is required is Ihal sOllle langible evidence 

stablishing a riglu or supporting an arguable case/ill' such a righl, IIIU.l'I be adduced" 
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ccordingly. the defendant is only required to adduce some tangible e\ idence to establi sh 

right to possession or the existence of an arguable case for such ri ght to deleat the 

laintitf s claim. 

D. NALYSIS 

12. he Defendant did not dispute the existcncc of the tenancy agrcement between the 

arties, wherefore the onus is on the Defendant to sati sfy the court that they havc a ri ght 

o the possess ion of thi s premises. 

13. he tenancy agreement cntcred by the parties has specifically stated that the tenant shall 

e responsible for fulfilling the requi rements of the responsiblc authoriti es such as Suvu 

City COllncil wherever necessary. The parties have further agreed in the tenancy 

19ree lllcnt under the heading of .. termination" that the landlord rescrves the ri ght to give 

lOt ice and evict the tenant if the rent remains unpaid for more than SC\ en days or for any 

bjectionable act by the tenant. 

I~. In accordance with the terms in the tenancy agreement. it is the responsibility or the 

efendant to comply with the requirements of the Suva City Council. The DefCndant 

ould not blame the Plaintiff for such failure. The Plaintiff is dully authorized to gi\'c 

lOtice of termination to the tenant on the ground of such failure as such act woulcl 

onstitutc un object ionable act by the tenant pursuant to the termination clause of the 

Igrecmenl. Wherefore, I do not find that thc pending procecdings instituted by the Sl1\ a 

ity Council against thc Defendant on the ground of operati ng a business without a 

roper health and business license gives them a right to the possession of the land under 

ection 172 of the Act. 

IS. now turn to the issue of payment of rent by the Defendant directly to the bank account 

fthe Plaintiff after the notice of termination was issued . The PlaintilT specifica ll ) stated 

n their amdavit in reply that they never advised or authorized the bank to rcce i\ c the rent 

Il0ney from the Defendant nor the Defendant to deposit the rcnt in the bank. It \IUS the 

efendant's own act to deposit the money into the Plaintiffs general bank account which 

orl11all ), hus 111uny interactions. The PlaintilT denies that the) had no intention to enter 
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E. 

16. 

into a new tenancy by accepting the rent deposited by the Defendant subsequent to the 

~otice of termination. In view of the reasons di scussed above. I am sati sfied that the 

Plaintiff had no intention to receive the rent at the time it was depositcd by the Defendant 

Into their general acco unt. 

CONCLUSION 

~"' ; og w,,,; d"cd 'he r mcgo;, g "MO"', 1 ho Id ,h" ,he D"',d, ", h~ r"" ed " ,,", I; 
he court that they have a ri ght to the possession of thi s propert y pursuant to section 172 

fthe Act. I accordingly make following orders . that; 

The Plaintiff is granted vacant possess ion of the premises located on the lancl 

described as Crown I State Lease more appropriately described as Crown Lease 

No 697. section 68 on Lot 3. otherwisc commonly referred to as 54 Victoria 

Parade (part of): 

I . The Plaintiff is awarded with cost of $ J 000. assessed summaril y. 

ated at Suva thi s 17 '10 day of April, 201·t 

R.D.R. Thushanl Rajllsinghc 

Acting Master of High Court, S uva 
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