LIVIL JURISDICTION

CIVIL ACTION NO, HEC 29 OF 2014

EETWEEM: SMIT HF[ELD_LIM;TED_ & limited linhiit, Lomipany with regislerog
office at B O Boy M2, tnka

PLAINTIFF
AND : LATRORE LIMITED (trading a5 Safe Lariding
Fesarh 5 Ay incorporateg LMy Rinchg s
registarzd ofien at Votuzdowg, Madi, Fiji
2" PLATNTIFF
ANL CAVACOLA COMPANY LIMITED A duky
e zoraned SRITRENY having its rogistored office =t
Lot 1% Lugnisass Subedivision, Volualavi, Mad;
1" DEFENDANT
AND © "TEVITA YOLAVOIA and nar DAUNABOU cf '
Koo makans, Macafa, Director i Hatzl Worker
respchivehy,
2™ DEFENDANT
AND TAUKET | ANy D TRUST ROARD 4 sleNory budy

Huly constiluter cndor the iTaukei Land rrys Act 3™ DEFEND ANT

—_—

Appearances M K vutaki for Paiiis
MY 5L Nacatawa for 1% g 2re Defcnans
Mr B, Navase for 3 Defenrans

Date of Hearing 27" iarch, 2014

RULING

4

- By Infet Pane Notice af Moo dated 4" March 2014 supporicd by an
afidavit sworn v Loid Danos sClaht (he Fillcneirg onders

il Tl e 2 Dofendants vaal: Safe Lancing Resort vt furthur
¥lyw TR

i) Tt 1% ang 3! Lxfandants bry thermszhis, “hajr servants, aganls o
WROSCRVCE be roslmgjaed oy Bjunction fram interfering with plaintis



=X}

(]

franagement of Safe Landing Rescrt by David Danes or Fill BRI
untl further order;

Wy That the 3" Deferdant b festrainec By ilself, its servants ann or
aganls from roprese Aling that it does ngt mecugnize deint Venhono
AQreamet between 1% Flairti and 1% Nefencant as widll os the
rmanagement Agreerncnt of 2° Plainti:

Wi THak the 1% Defonrdznt be ey by suistituted service wpon
Macoldws and Company's office 11- Vilogo Farade, Laukole il i carfot
b wrrved ot ils rmgiskered office.

Wi Tre cost of this apglicalion Ye in <he causa,

The plaintiT also Instituted [roveedings against the defendzrts vin 3wt of
summons cated 4 March 2014 soeking declarstior anc Ot that Lhe: Jgink
VeriLre Agreemcit dated 3° March JO0H behwony ) Sleintiff a1
defendarl and the Managemeal Agresront datod 7 Cacambor 200
Bobaeen 2% plainitt ane 1 defendant waate nuot dezlings in land and cid not
nesd the consens of 3% deferdant Lo be wvalid, Craling and crforueab e
adlrecments,  genoral damages for lostes suffored during 1% arg
defendants management of Safe Landing Tesort, mosts oa inoemaity st
AN riy obier Order the Cour deems M

Thiz 1% and 27 defendants flad their slatomens of Caim and an edfldavit in
Opposition sworn by the 3™ named 2™ defendant or 19" Marcn 2014 zm:l the
3 defendznt fled an affidait swerm by its Leyal clerk on 21 Marcs
2014,

FlaintiTs filed three afilevits sworn on 207 231 end 209 Macch vo14
respactivily in response to e affidevits tied  on behalf al the
crlenczely,

When the maller was ke up for heanng on 29" Mapch 2009 Coumeeds
made aral submissiors baser on o wittan subimiss.ans filed sarjer,

Backgrouttd

David Danas in s affidavit i stipaurt of the lntor “arke Molice of - Moticy
ceposnd inter alia thal:

[ He s a directar and aicr share wider o7 the plaiskr Corpanies
Rariziy Sinithdeldl Led [SF) and Latroks Lig [LL] and he was
appregched 'noor about Newember 2007 L #5sisl firgnce fhs

A
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rerovalion ard building of « resst naren "Safe Larding Reson” gt
Makoromakdws i Macula, ¥asave,

He camc o know from e fivst named 2 deiondant St bhe st
detencant Cavalaa =OrepEmy Lic [CIL] was registercd I the said
defordant and his srathoy e sharholders and Directors i or abcis
April 2007 zrel thal the 3 defendant iTansoi Land Trost Board [7ILTE]
izsued an Afrecnrent to |case to the 1 dofendant £LL] the ang for
TCUTIS Lo, : - :

As the 1% defendant had no Cspfal i -2slart the rosort 1% nemed
second delendant znd Sis brother invted 15 pialndiee (5F] o ronovaio
and rebuld the sesort in cohzideration of which fe - teondant wi
2CgQUire nocessary consent for 1+ detendant L sublease he land o the
e PRINGT |L2] 22 bhe Joint Wertlire company [IVC] Tar which 20 e
8 JGINT wentre agroement TIWA ] was entorsd or 39 Yarch 2008
marlke:] DL

ALANG Lpan the VA 1% DlaintF rubuildes, refurbiched and reskared
e ran daven Basort in Sepharnsor 2008,

thet hie wert to sustreiia 10 November 2905 ana the 29 a2
defendant managed the Rest i his ahgenca.

Oy his retwn in Febiruary 20140, he found out Lt the resort was
managad ooty 2 Bie 12 nanpad o defendant has net paid Lxms,
FFF Contributions to FADE and staff being paid pocry resUfting in theft
dnd 12w of Kosors itaree, T4 disapprintment ne werl hack fo Australia,

Aftor the zame Llime ke came back and kad discussinms with 17 named
2™ defendan: and one Peto: by as Diractors of 2 PlainLes [1v7]
#nd signed managemanl AQICermens [MA] marked DDZ fur 12 Elaintitt
carmAny [57] Lo mamge the Rescrl and 15 named 2™ defendant iee
Paic $3, 20000 withis 20 days &nd further $2, 69000 lqter.

He then emcred inko an agreciment with 14 BlairtIT (50 that fue
nanag: the Besort al 5400 & waek and a3 wking aver Lhe
Managernont hey had ko Pay unpaid rect, foeos Laken from Fiii
Bavelopmert Bark ard Tasxes to FRCA, amolnts na. roid within tha 1%
Mamed 2 detcncdan:s managorant perig,

nee he had tho Besoe] R End ruening Fe chacked on tha rulfilrvient
of 1 and #™ jamac difendanis promisc or urderiakinn thar the lang
will be subieascd Lo the 2™ plginsr [e
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Hix Kfred ane 2ill Raweslai o or ahout March 2013 tg Manage the ekt
in fis Absence,

frat by letter <ated 6" Junc 2013 the 1% detencant's soliciors W
b the 37 Devengants [TZ76] and in resnonse 3™ defendarl  advise?
Tt it does net ~ecognise the Jein VENLure Adroement an
Management. sgranment,

That the 1* defendanis lawyer sert nim @ lalter daled 37 luly 2013
wher 1™ named 2'Y defendant was acvised by the Commissionsr,
Weslern aftics, 1o 98l & Court creler anc not throatan Fim In sach
ITENY2res.

ANy on Lho atkvice of the 37 defrndan: [i(TLTR) ang resslytion of 1®
deferilent comparm (C0L] and stating NS lawver has approvig fior
Ehem Lo talke cver the Mesart the 2™ defendanis wont 1o “he Rirserl on
25" February 2014 and ok dvor the Resort from &l Rewa.al,

Thal he hag invested ghaoit FE00,000 win the twa plaintTs into the
Resart and wil stand to las2 o this irvestment if 15 defendant dogs
Ao~ give: @ sublezse o 2Y plaintiff 71 gs prodiszd,

* namieg 2 defondart in fis =ffiday L droosed iner alig that;

“Sale Loading” Ltd which opcrales Safe Landing Rescrt sl=rted in 2005
Lthrough an angreamant cached bebwezn Richard Cvans and Ry and
Started operating it <rorm 2004 gl 1he verr 2006,

The: Resart had full snd complete infrastroctorg before he Sarled
amicably with br Evans in 2006,

The: valuaticn af the Resort made in 2007 sstimateg at $1.65 millicn
dallars Miag an) fis ST pamy Cavaroin 2oL 9 Defendanl] was
registerad in ile same W

During Lher operauns from 2000 4 20045 they scbmittad financil
PEpars prosancd by their Accontants,

The 2% Plaintitf “Latrobe LLd” T/ as YSate Lancing Rescel® s el in
exlslenne that only "Latrobe Ltd™ i5 regstored and be Fos resicried
hiz directershin of the CORIDETY.

Thet he yoolied for @ registerc 12ase are fully pad the ofer of e
LB amoating o $50,595.3% in June 2007 ane Alzd aoplcd for o
loan to the kiji Deveoomert Sank for the sum of $750,000.00 £nd ft
Nadd Hzen approvead b 1hes baske,

d



(will  That at ARMANFERN B of the sgreement 15 PlaInifT [SF wizrited 10 ¢harn
euership wib the Jease ang OPCRALS the Resart waich Nad b be
safcticnzd by the Board — i the Roard weas 200 the darl;,

Wit Thal the o detardant OCL s e Lessae of Mative | ang narres
Nalmrmm—:le_m-.-a_. MLTE Rl MNOLMZHCS, the iTLTE DOnSCIE 5 Lidally
MLssiteg ook wlich (s making *fic whols agteeman- or Operation Megal,

T Litfgation Assistant of the 3 defendant 111 T8 in his aMawvil stotes jaLer
alia thet

il TTE was ol orivy £G tha evarts that ke Bkeaplace and  Fe losse
Vs 185030 W thory to Lhe Tt delendant for bourism PuroEs,

i‘] Fhal thay admit 4 Jate Yermre AdrEEment s auecuted belvozn the
Parties in 2008, however 37 dnfendant was nover grwy to the sajd
Tont vanture mar was its consent for sublogse scUght firsk as is the
EFIpi pracegure. The parties o Lhe: IWe actod an sheir O liticn
#nc ITLTE has no logal ebligations Lo te plaintes for urathorised
Acallngs.

1 named 27 defendacts requeEsted from 3% defendant 1o transeor of
iEase o 2™ PIRUETT 2y lelbor rrarked DD AoL i+ is nos the proper
procodurs o Fanster leasc, A Propoe ransler decuments s i)
Frepared wich the atlached corsent form with HPArOYal displayar

W Fhat the plaintis agenls or otherwise are not Fupposad to he
opcrabing any dctivity in relation to the lemse Fropety withous the 3
defancents  peior oonsent.

v] fcdress on Bhe logge stalement a7 1% defiondant slkgched marked D&
iz b2 postal recorg whick: s smendable and dozs not give oy legal
fetegnlion of the plantifs oaim tg Lhe: Tease nor any Sustificalion o
SRt venlue agrcerrenl

Vi) ITLTD has never proviced a7y leval advise for anyoae to Lake ey B
resirt,

I caply I the: arftdauit of the 39 dwfondant avid Danes by his affidawit
sworn en 25" March 2014 deposed inler alig that:

i That ho belicves the Toint Verture AGresment s ot 5 ciealing in land
Ol Re advics: of tha Layvers whio preparad it
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i) That fe pelleves the Management rigkts bestowed on the 190 Flaingir
and in turm o Flm ang Gl Rawialai in his azmence o mansys the
Resart is hot 2 dealing in land.

iii; 3 defendants s awarz from iy inspection of s Resort ot Hhe
Hegradlig work dong by the PIZINGITS and by haviae 207 Flairkiff as

the addressce for i Torrespondees it was aware of fe Manag enens
of the Resort by Ehe plantit ane Jaint Vensre Adraemcnl was shown
to s elficer oF ity ECLFisI Jeparrnent Madi and hat fe has ricalt wit
the nficers thepe,

I reply o the affidavic ne (@ i 2 dofandanis Plainkifs have filagl xn
afliovil  swom by Dowd Danes  dateg 21" March 20014, and g
SIBEmentary. afficdavil sworn by e fnorepy o the afidavil I Kol
Maig ki or 73,

Law and Anslysis

LTS i Thair wetten submiszion reffce on e prircipies laid down i
American Cynamid o v Ethicor [1975iAC 396t substantiate their
respeclive positons,

Accordingly the three PANCIpe  questions wlirh rrysc b answared in
determining wholhar i cxariza e disCretinn e giarl an njunction or el
are:

i IS thore s serious question L he Lrfcal?
liy Are damages an adequare FEmeyy

i Wihere does the boance of cerwemience lie?

Is there a serious question tg De triedz?

13,

norespert of Lhe 2 Agreements, he fllowhiy facls ase rovealod by the
iTickavit £l

i Safe Londing Hosort was slarted o 2000 by fsinl vontore pentricrshis
of Richard Fuary and Tevita Yolavala (17 narree 2™ dofongdanty and
Bvens camed with the defopes nt 1 2006,

iy I #March 2007 Tovis formcd thr 1% Gofendgny Company Cavacolg
(L) ang 1 was imsted witc 0 loutisin page over the Jand frnp 37
fefendant (71 TR) qwar iTaLked lang ke g4 Makoromacawa (Par).

i} 17 Plairs Smilsficl) Com, rany (5L entared nle a jont vertue
Hgrearven. marked DL with 1% gdefendgnl {LCL} and Safe Zanding Lud

3
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(S50 on e condifons chae 15 Painbiftf Lo rencwate ard rebuilr the
FesOIL in considaration of vwhich the 15 defis ot will Acquive
ARCEEEARY Congsent for 1 defan:fant 1o sub lodae the fand 1o
Flairti “Latrobe 144" the Joint ventupe Company in wiich 12 Flainti
and the defendants aach Cwrcd S0% oF the shares,

AEERa dpon WA DT 1™ Siaineif S rebuild, refurbisted 2nd recta e
the Resarl which was SPeEned in Seplemler 2008 a0 i woe IbIEH!
by 1" ramed 2 defendan. Tovils :

O 3" Decormhier 2010 lowilz and pre Peter Kolby g Directars of 2
Plaintift Joint Venturs Corm Pavy sigaed a managemant aaraerzal
mgriced DL for 24 plzinky SF Ly manage thie Resor and Tur Tovils pe
pAid $ 1 500,00 wititin 40 days zned o furkhar $2,000.00 lgtor,

Davic' Dares a shashaidor of 17 Paintiff S0 estesel ince an ACIr et
willl the 1% pleindff to manage tha Resort gt FA00.0C 3 wask,

Cvid Danes nired Gil' Ravealai to mMansga Lhe Resot in his absence,

1 defendant lawyer then sert g letber dated 3% Joty 2013 10 Doviel
Danes to vacal: the Rogart,

The 3rd defordanl iTl Te by ks letber dated 207 July 3315 adviced ks
I detendants solicilors ist it docs np: rescanise the foink wventyre
dIFERMENL And marayemsant agresment.

That on 25 February 2014 2 cefondent H0uk ovar possession of dhe
Meuort from  Bit Ravala,

Tat Navid Danes has Berzonaily imastod about $660000 via the
pairtitf carparies inmp e Rzt and will standd oo ose 311 this
mestmeat if 1 ge'endant doos nor givee @ sub leane to 5% PlaiThifl
LT as promised,

It i spparent fram tho SIMTary of facts staled it the above paragraph thal
the: [laingfTs gre relying on the lwe acreemenis b and D2 te justify ther
HOSZEEN0 2rd managarent of [h- ez,

The defenchan=s Lalkes 4B the: posiBon thad the said afrecnents ars void for
ek of consent fom Lhe 3 defendant | 1L TR,

11 deciving whether therg is 5 SCROUS question to be triad in thiy matter 1
Mzl first delerming whathar (o Saidd agreemenls gro walid, legally hinding
dIMReF s o ok,
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Section 12 1% of {he kel Lang Aot slzfps

Exgent Ay Y I SR DT By remdations S RSrtden it sha
2F Det B0 for SN RSSEE Ladler 1 Ack o ST S daal kit o i
CORIONRET it SR japes GF Gy 2arf et whehar v sl franstar ar
ST oF dy @ Difrar manner VAESOEIET Wi Hhe COTOE o e Board
&7 2NN OF MoanT fersnr st hadd and obisined, The wimting or withs ey
oF Consent shal ha e @it GETANGET AF Ao 8037, aney any SaE,
LIS, subitae ny piher LA Bierton o deddg erfaci vy Wit
SECTT CORRONT 208 K Al and void

In ader to delomrrie weletlier the op HEPRETENS needs wonsent of e
TLTE T rmus. Cansider whothor agrecmients azal with bg jang leased ot Lo
tre 1% gafendanl

fe plaintfts consol has contended Ehar the MANayement agrecment was
only @ licar e 1 NCLEEY and nel for ey POESEssion: Toint Viortuss
2qreemcnl was for 15 defondant o provide g subleaze subiect o g
Appravals boing  oblzina #nd pisintffs are an the process of gottleg
apphevals: ITLTE ang tha 1" Fafendant had consenied to the plaintims
Zoist veruire qnd Tatagement acreciients wilp 1* defendant bre resquirinng
Plaingiffs ) PEv 1% detendgabg 'edse anc nor wviching  plainti from the
Rasor

[ drawing attention to Hee Sluses of the Jant Vet agreemenl G5 g
et the Folowing clauses haye 8 hearing on this isye. I 2 2reamble or
tha dgreement il is « Aten 3y foilows:

B. "CCL iz the lessea of the [ang which the Reso QCCUDIeEs under

NLTR contract 50037405 at Nakm'ﬂmakawa, Nacula, Yasawg
{"the lesse e"}

. 5L wishes to enter int iomt venture with ccL to share the
OWNership of the leaco and the operation of the Resort,

a. CCL and 5L wish to farm a joint ventie compainy in which ccL
and SL will each owr 50%: of the share {"the IVC") for the
PUrpose of this agreement,

iZlause 1of The AOrBEMEn: Statos fnz) -

In consideration of ool sub-feasing to the Ve the [=ase
fora nominal reptai of $1.00 {one doflar) per annum
anmd in cagnsideration of CCL transterring to the W alf ies



rights and intorests in the Resort SL hereby undertakes
to:

2) Completely re-furbish, re-fit and renovate the
Resort =t its own cost.........

Clanse 2 states Lha-

Int consideration of 51 providing the seivires and
ASSIStance as hereinbefore stated CCL will

ajl Sub-iease the lease to the W and seck all
NECES5ary Governmeant, Local EBody and atiter
cansents required to do this,

b} Ensure that SLL transfers ownership of the Resort,
its flxtures and fittings to the IVC at value o be
agreed betwesn CCL and S,

Clanme 3 stales thar

In consideration of 5 praviding the gevices and
assistance as hereinhefore staied ond in consideration
Of CCL doing the things itis fo dg s hareinbeforg
stated SLL will;

a) Transfer to the JVC all its rights ane interests in the
Resort at a price to be agread between the partes
herein

Lo lithe Managemcnl Agreement clause C Statas:

. 5L entered into joint venture with CCL to share the
ownership of the lease and oparation of the Resort,

Clanse E siples:

F In consideration of 5L Providing the services and
assistance as hersinbefore stoted COL did:

al  Sul-lease tho lease to the WE and seek gl
necessary Governmant, Loeal Body and ather
consents required to do this.

=
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25,
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bi Ensured that CoL, transferrad ownairship of the
Resort, its fxtures and fitting tg LL,

Clausa F srarag-

F In consideration gf 5L providing the services ang
assistances hereinbefore stated and in consideration af
CCL doing the things it wac te do herelnbefore stated
SLL will

a) Transferred to the VT all its rights and Interests in
thie Resort,

[N examiniag the tontents of the aboys mentoned dauses n the e
AUTELents DD @ng DD o dbundantry clesr ot Lha agrecmenss deal
with the fard 204 e Roseort,

T canrol SCEEE Lhe wbmissions made on henslf of the plainliss Lhat the
AoresnEnts da nok deal with the i e berauso ON1 cleary simtes 1fio
creemest s eivvored it share the ownaeship of the Jeasa aiud the
operation of the Resort, Iy consideration of sub-leasing the legsc
te the 2 Plaintife Jve, 1= Flaintiff company has agreed to provide the
SErviCes,

Furthermore, in Lhe MRANGOEMENT ayrcanant DO b s stated as mentione:d
dbove thal the 1% defendars Omeay OO did s lease the leasa t the 2y
antl seck g MRCCESATY Govoriment, | ocy| Bedy anc ather EPprowals
raguived doode thas, r Sdys ftthe IRt COL grarnsiermed SWnETENin of the
Hesoit i fibare ang finges to ™ plgiqLiT Jiied vty Lomeany.

The Mansgemant fgroemest DI rannot (e aken N hwmlation hocayse it
desals with the Jasor whick st the lznd traresfer e 0 the: Ioint venprs
Lmpany by toine YeniLre Agreement oD

In Chnrlmﬂsilﬂargoa [19@]3_&!;&&2 it weas beld thal he Fricnadty
HMCRMOnl Between Pargoo atd Chalmizes tEled with crecton or e
huildicgs sy Chagirners Loititutod & cwaling with the = 2nd sinee Lhe
MONSCnd of the Resre was nor oblzinad, tho dealing was unlawks under the
erdinahee and tho Court was Prechedzd frem landing its zid 1o ppe Chalmer:,

Irthe: Instant mate- thera i ot criy an arranceiienct banwacon [fe Parties i
oo beyirg frat SXRCUNPD wo ogresme s G2aling with the Iz snd
Resicl 3y tha ALTEOMens T 1Y defengznt lessan, proqvses b, sublegse e
wficl and Mesoet g sransher all it rinbis i e fesarl o the 2™ Plainaft s
cansideration of the 1° PlRéntit corrpany refurtishing and rebuilding e

11
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Fasort, The 'esses alse oromises <o Jet all necsssary znprovals for the
transtcr fo-wiich no 2pplication has hoen mgda pranr to ther execution of
tha Adeement,

Furthesmors the 17 plaintifl has construcled pe CINRG and amenitios blegk
cading bz paragraph tia) and (I o the 1% affizavit swor by David Danes.
Therefare, the agreoments caanar ohly be regardad as licenoe ta CICCLY,
PEasension s codpled wilth lironse o CCCUDy,

rom the shove Facts §L s clearly cstabiished that; the paries dave dealt with
the land and resor my sdrecmants LD ane BNZ and aded upon Lhe
agreements by ' plaietift oo sircctey buldings on he land and taking over

clusive possession of HFe Fescits wilhout the sonsent of TL B,

I applying the pringple Wd doen in Chalimers ¥ Pardoe ! the [P
eas2 I em o of the wiew (b court cennot lend its oid fo the Paintils who
Fave ack=d in the aforessiq meainer wihout ehtaining the corsent of the
i TE.

+ Mative Land Trust Boarg ¥ Suframani [20107 FICA 9; ABC GO76.

2006 {25% February 2010} ard Mapadan ¥ Kulamma [1965] 11 Fl Rk
141 were roferred Iy Lhe Maintifts counscl in sU20r. ot Ris submizsicns.

In NLTB ¥V Subramani the NLTE Buard and the Landcwning Matang|j
member encodraged Subramani o apply for extonsion o lease ard some
money paid Lo landuwning represertotive and thero was an sppication by
Subramnito apply fas @ new lcaze. Tho court foun:] that the: W_TE's corduct
Wik LNIenssonghle and suTiciont o qive rlse o oan estoppel prEvarnting it
from denving e PRinLims vigal b rerewal of his case. The cout held Lhet
undilze Chamers cose the plaintis bed zn ety o the land i1 accorgooe
vtk the general principla,

In this ratter the alainds heve zoted ap thi assurance of the defodanes
thiat the sublease will bo grarted o the Joint Venlure Company ahd enbarerl
Intextha lznd Lo have exclusive CEENLIN,

Ihe plairtill"s praduced gooumment DS Wrten by 1% ramed 2 defendant oo
L iTLTH in witich fie has requasled the Heard o trongier e lease o 20
FINETT Jainl wznturn Company 45 the corrpany kas fulfilled is chligations
undes P Joint Yenlymo

Trarugh ity sot a propar application o transfer the leagse it iy cloar from the
sic r2er itsell that the TLTR was kept I Lhe dack gboul the agreeTonts
srecHtzd it 2008 and 2610 which as i hawa Alrezihy determined daals with the
iard,
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[ doioment 10y mraduced! by the ploinrif an officzr of KUTD has wriften o
Davied Dance g Day aLtstzndineg rental bofore reRpting the sublease anc that
the application for subirase < $115.02.

[Yocumant DO7 Provves further tnal priar Apprevei has rct been ol tained o a
Sublesse and the ITLTH fay requestzd David Danes 50 poy the ren drrears,
ard pay Lhe application fee NECEEsary for slnlesse long ater Cxecuting G|
ang iz,

Racument DRA I producog by the Flainillf, w0 prove that the TLTR hax
recogriscd the Joant venture Company,  Thiy, dJocument s a Tax invoice
Ssled Sy ITITE which rofery to e company as "Cavacols Company
Limited T/A’s Safe Landing — C/Latahe Limited”

0y iy menlioning the address in the said manner canno® pe token o=
M.TE recugnising che Pizintt Compmty uncing the Resort bul i s
MCRElY 5 postal address fr collzsing mzil for 14 terendant and alza
addierisze being “Cavaccla Co 1td” mol | ztrabe, Fur hiermuee: D7 arg
DB are documants msued ater Lhe esecution of the ot Vertyees

"zureoment s the Managcmient Agreemenl D1 and L3,

The Plaint#es have fled 4 supglementany fidavit e Iy David Danes with
gucuresnl markad A to annexed,

DeCument A is an emal' dateg gy Auqust 2013 addressed to David
Dares with Copies to an officer of TLTR sent by Investert Fii mvitlhg for g
Mecing o esolve fssucs hetweer FAAIRET and the doefondants

Douiment B is a eply 1o a0 emeEl of Gavid Danes by A officer of TLTH,

Both durimen's rmveals Zhoul #imo disple that hae aligen betwoen the
MRirdiffs =nd the defopndarts and Investiment Sii taking acticn (o rezalve i
Wit the co-opeastinn  of ilCTE,  iTLTD: knerafedge on the  cadfer
agroament DR and 1202 tznnct be infered frivm these documents,

Cocurncm. © s an smail dakod ikt lanuary 2004 sent <o Dgowid NDanas By an
alficer of the TLTE Tourcm Deparlient requesking that -ha Eaznoe rortsl
Aue tor st six months of e YEAI Lo B pakl, It ordy idlicates that  tha
rtals werd puid by David Danes Afer gatting exclusive possessios ge thiz
Resort undavefully and SOMITUnicating with IMLTE o#ices as Roscit Manager,
Thersfore, TITE officers reauesticg i &3 pey the rencals canng: bz
cunsiderned] [T FECanisng his screemeats. 1L ran anly be taken oz s
fEUest macd i the Besgrr Manger i pay ronlals.
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18,

44,

Dacumont 'F s Fefly email by an oifeer |of TLTE dateqg zoh January 2014
aliressan o pavid Dories stating that Erizy will Lke to masl Diwid Danes, 39
naming, 2 defengant and the tawycrs of Dares 1o CISCUSS Hig issLes reisce
Sy Danes and also to finsise e d=aling for sutkease. 11 is svidesr from ths
QucLmEn: thal the Qenzeak for the subeaso wis SE undar corsideration,

Dooment Gois an emay reply o Dewid Dancs By &n orficer of tre 3%
defendent MLTE giuated - Fefruary 2014 wihich sratas inter aln that they
necd o hooe ah side of SEOAES aarlicuary the 12 ramed 2" defendant ang
that thow will he Qeing to the site an Thursday,

Al lhess docuimnets reve! thal the Pairtiffs ware trying to get the assistnce
et the iTLTE in sort Rg Cut &he issues thal hoye CronDed up bebween e
Plainiffs znd the Hofendants sLbsaguent o Brigring into agresments poi
and 173 without the COsECnt of iTLTH,

Cocumant merkad M iy g0 Crmat regly senk by a former employes of  iTLTR
Lo Davit! Danes. :n tis small dated 261" arch 2014 ne has stateq “"that
TLTE has recognised and though not in writing practically has _
approved/endorsed Latrobe has some inerest with TLTR has

approved.”

Peceli Kiliraki who has sent this email is said @ be g tormer empayen of
MLTE 2ntl Fe has no athority o comment about TLTES FRCOQILION of the
Jaint Wenture rrpany,  Thers s ng docirmentary  proof of CiTicnl
COrFEspCnR) e bw PiILTE Eriar to faring tha Jainl Yenture Cmpany o
brove that i2 had knowledge abour fhe 1oint Ventues Agrecment, Therefore,
Lam of e view that HocumeEnt marked 1 1 iz 3 fast mimutkg grampt by e
FlHindffs o qet a Lamment faveursble to thoms from g parsan who has ng
ALY Lo nwske it In ANy event this emaif has oo evidential ville a5 it g
nol en official docymenl,

Thoiigh David Danes bas depesed in AEFIIrash 17(2) of his afticaw thak in
June 2011 the o dzfendant gave consent fonr the 1% dofendsnt to sUbensa
the larid L tha 20 PENA there i no gocment annexzd L prva sych
Lensend given by 11LTE,

From the doouments produces] it is evidonk that the Flalntfrs hove SCUGHE Lhe
QAN o o i [LTE g SRQUESTRA T suh lesca wben Hhe disputcs #gse
with the: defomlants, 1) ig ey claar from he above facks the Elairntiffs hagve
NEVEN corssted e iTLTR Prior to exocudng the Jainl Verture Adresmenr
and thereforg thoy herve actog ConLany o section 12 ') ot the iTausoi tard
Trust Act.

13
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In tha presont cazn Ihzre: i et Meraly 2 1ot Vantyr Agreement fut i)
FErfermanee on the HareEments as the Plzinsin TEVE 256 A itked that Ry
Corsiructed Buildings for e Besort PleinlF fava As0 takan oxdlusie
PESSCSEITN afler the ewecytion of the managermene LML,

Under the shove ircLinstances T fing that Sobiromani's canc is disting uishatie
o the presart case as the laintiefs have ot saght the consent for e
AUIBErants from iy MTa befiee Cxenlting thom aned the LB NS nat
kN par i the Protess of excoutfny e same.

I Fraves alue bogs refersed 11 Manadan V Kuianima [196G5] 11 FLR 141, 4x
SARRCITing the plaintis ase,

In tha =3id case syp 1EISER Sanapths (5) and the Appelant (A eocererl inta Al
"Shara ferming agreament in relstion to Farm under the terms of which
employed A 1 - ltvato ERe far, Shaing the crpenses aed et orofil. Thera
WaS A provision et at a certan stage 5 was ta usa Ss hoo cndeavner Ly
abtain the: consart of the Calonial Sigar Refiery Co g {iossen of MNLTE) tc
transfer of falf interes] in the: tenansy Lo the appellant,

In Manadais caqn SOUAE Ras congicored the following facls in ditermining
whelher the sgieemant "veals” with e land.

il s erd after his death iy wille: reviced o the land, & continund to
reside: on his owr jang,

il Aviorked the and and wes repaic by a poreentage of the rap A
freswy,

i) & rmaintgined tha tontral af e a0,

Wy The aomarrcne wes i NCre [ioense b enke- fand not & license 1o
HICURY Conp e with possessicn of the |ater j5 exclusive, o lg
reguently amount to o lzesc,

W) Cxprzssion of Intentioy at 5 "l clate i abprach the Sugar Company
anud if onsented, to take step to effoct the fransfor & 14 Ge leass ta
A

17 cansideting the Az farcks in ManEGan's case Wb ooy held that {he
share farming acresment was not N contravention of seclion 12 of the
OIGINENCE a5 it desos gl ddz! with Fra 1 gn,

Cordtrary i the Menadams rase in i matte: the faint Yorbure Agreemant
SLtCs (REt Fhe Jaint Verdure Compzny 2= formed to share fre wenership  of
e leesc ang the operation of tha Resort, In consideration of the 1
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defendant comps iy suld l2esing te The VO the legse and trarstarning al' s
Highis snd iwterest ir e Resort, ¥ Plaintir underlekis worefurb.es and ra A
anc renovats the Ravort, 11 s a'n stzred that in consideration of tre SUPALES
wnd sssislance provided by s 12 plaintie 13 oofendonl wil sublksise 1n ke
WC and ek approvals recuirarl o do hat,

iz a2 ooy rase of dealing with 92 lend and resort anlie: the case fof
Maradarne:,

Farthermone, 1y e Inferpare Nocce af Mafion Plainlivts are sesking
IRjunclions b ewict the 2 defendan zrd 2 a2 dofendants bo
raslhraine:d from interfarivg with Flaletitts mamagement of Lhe Nesort by
Gevld Danes or Bill Rawala),

Foom the relicf praved By thiy slaintifis it is evidenr that the plaintifs are
SEekiryg booevict e lossess ard Fove eHChosive posscssicn and contal of e
Fesit,

Thoeefnre, 1 coninet agres with fhe submissicns of [y RIINFS counsel Fat
the: Jaink Yertyme Agresrmicnt ang the Managcment Agrecment s Simifze Lix
the farming sgreemanl of Hhe Maradars case and it is only license Lo LUy

In congidoting all of the ahave, | M of Hhe view Lhist Hha alainule hawe faflo
tex easkablish that there fs a soricus questicn Lo ke Aded in tis mateer,

Whether damayes would be an adeguain remedy,

1 the 1* giidavit filed lyy Dawid Dares he states that he has personaly
meested zhal $650,00000 vig 1k two plainTs and atached marked 0 13
SILE CAPY 07 et from mis auditors wierifeng Lhis investmeant.

N oparzyraph 26 of the saic affidavit 1 5 slated thet the sl=intifls gve Lhesr
undertzking as to dameces lased o their Sforesaid mveslinet af
SOO0, G008,

However, DD13 is not 3 letiny from: Zavid Danes Auditons, 1 s @ letor issped
by Reserec Hdank o Fiji wher: tha bank stales thal thay note the
sharcholinr iveskment of Approximately SEE0AMID AUt rocusst @ chiarhonag
ELCOUNTE fo verihy invoices 3ad docoment, Lo suomit Fowx cotificate,
COMPaNY’s lalest audivesd scceunms ol Therefere Lhis dorurianl canpal be
Considersd £« arool iof acles) Tate dndertgking for darmagos,

Frwever, in his affidavic i+ reply 103w Danes has annexied 2™ oiginlifs bank
satersnl shawing o balance ot PLAA0GO0 Sue ooy of its BSP aecount
showing & baiace of $1h, 163,00 ang Wostpze $3,334.00 cul of the thies
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dolaments cnly BSP stakement 4ivas the name of the aoconrt holder arsl ai
three docurneres arg - Cerificated copios fssed by the banks,

Bven iF U a-niounts M the threo banks ars Fakers il acoount its arly @ +aial
af $31,39700 noe sufticien® as an HIRUREE Srmount to satisfy a clgim far
Camay,

Oorument 05 30 s 5 Valuatio s of Dawd Danes Suuse sitialed |1 Australia,
A5 [hiz house is np® in tre narma of the plaintiffs Cempanies I cannel. ransidar
the vaiuz of iL g5 an dCEquate uacartakiryg for LEMEes in this mattor,

Tharefare, 1 am of e vicw thal the slzintifs cfficdavits does not confinm
sufficient infarmation of the firmncdal aesition of the pl=intill for gn
Asseiment of the  value of o undzrlaking for dinages,

Balance of Convenience

The hurdon is on the PlalnsTT o esmblish Bar on Ralznce the ‘rarm eaad it i
li%ehy Loy subfar if the infuAcLicon 15 nat gransed OutwRiang ary defritiont by the
defendart |1 the cvent that the irdenetian is qraniod.

Larn ol the view 7= i FIAINEITS dre senkivg he injunctive:  refipis depending
9 Bwe agroaments which a5 determined by mz oA LCNIESY o iTagkei
Land Trust &ct, T nersfore, cout musl not LHCIITSD its distrotfon of granting
njunchions Inavour of the 2SIt IF such njunchaes are granteg the 13
deferdant beiig the tedistered legsee of the Froberty will be depived of
acceszing ke Hesort ang mataging it The defendants have alloged
that they v deprived of any mcome fram the Rosort afler the plaintifts
Look wvar its Pussession and menagerment. This will cortinue o bappen §f
URCEDNE are grantod,

As the 37 dofendant an na wior knowlasdac of the Toint Venkurs agaement
or the managemant agrecm=nt whick: raguires its conzeo - Y defoncant
a0 roslesined Trom Mepresaling that ©ogless FecoqniE:
Afresnenats, Such g4 injunction will bo ar: indlrec; arder zgzinst a statuliy
Gady Farcing it to AUCEPt fleaal agreernenys,

In conrfusion it s my wicw that the PIEintifle have Foded Lo satlsfy che
brincioles Jaii dow i ATericen Cynarmid rase for I Lnchve reliots.



{13 The Ordars praved yndar L2.3and S of the inter pate Nobice of
Motion of the paimift dated 41 March 2014 b dismisses] and
injunclions refised.

(2} The plalatiffs tn pay the 1%, 7 ang 2™ fletendants suromarlly assesied
fost gt 51 00 each.

e

o
L.5, Aﬁ(eygun aratne

Judge
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