* IN THE HIGH COURT OF FI111
{WESTERN DIVISION]) AT LAUTOKA

Civil Action No. HBC 27 of 2014
BETWEEN :XESHMIN PRASAD
Plaintiff
AND : KATIRINA VAKAVERE Egg RITESH KRISHMNA
Defendants
Appearances : Mr Yuataki far the BlalniEft
! Mr Sharma for the Pefendants
Date of Hearing : 107 March 2014
JUDGEMENT

Intraduciion

1. THis Inber-Parts Motice of Mation supported by Lhe aMidavil of tha pRalnld

riomcly Keskmin Prasad was filed on 3™ March 2014 seeking tho follawing
orders

G, Tiel the Defendants be ordercd by injunction to abta'n consent from
(TLTE for tenansy and clear ground ront arrcars on Matve Legse Mo,
21461 baing (part af) Let 1 Plan 50 15740,

)] Tt theee be an injunciion requiring the defendants o return the shap
keryss to the Flaindi or whoscowver may hald such keys untll lurther
Ordare.

cl Tk the Pefzndants thelr servants or agents b restrained by
injunchcn fram peeventing the PlalrUT and ehe Plaintiifs staff from



cntzrtg e shop and oporating Be bawser or harassing the Plainlifs
staff ustfl further Ordars,

d) General Damages for breach of promise.
) Any arder that the Honsurable Court deerns just and fir.

Tl Crass for this appllcation on an indemnicy basks.,

The cefeniants afidavit Ity reply filed on 10" March 2014 swarn by Katirina
vakavore aka Bakavere Marellsoni on &1 Mares 2014

The Plaintiffs affidavl® in reply to the defendants affidavit filcd on 10% March
2014,

Whan the matter camc up before the Court on 160 March 2614 Counsels for
both parties made oral submissiens and the Counsed for He defendants
supplerrented his sulmission by tendering o witten submission to Court.

The Counsel for the plaintilf informed the court thak he is nal pursuing the
arder for ceneral darmages for hreack of promise & this ssage.

The Facts

In his Affidavit in support of the expartc notico of mation the plainkiff statos
irtor alia:

ajy That he is the tenant of native Lezse Mo 21261 of land know as (sark
of Vitoga, Lot 1 an Plan Mo S01570 beatiry) WUTE Referenon Mo
4774543 situobed on the Provinoe of Ba and Diszrict of Vuda on tha
tsland of Vili Levu contaning an area of 20103 square meters,

Oy That the defondants end the plaintiff entered into & Tenancy
Agreament whorehy it was agreed that the pisintiff would cococupy the
said property wonkaining the shop and the Bowsar on a maonthiy rontal
of $1,400.00 For seven veors Fom 1% March 2011 to 289 Febiryary
2018,

) That parl of the: agroement was oo pokain the consent from the
ITauked land Trust Board and thas groued rent rental amears
would be cleared by tho defendant which stood at 43365.31 as at 26"
February 2034,

d; That an or ghout 167 Juby 2012 the plaistiff was asked by Lhe
defendant to pay out their yround rent the sum of $4.435.00 beig
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the cefendants personal property, TLTE refersnce no 776361 which
was paid by the plaintff on the understanding that montyly  rentals
would E2 deducted from the said sur of $4,435.00.

Thot in reldancs of the promise by she defondants o oblain ITLE
torscnt and clear of the ground rent the plairtiff obtained a = 1.2000,00
loan advascs for Hte purpose: of the shop stock and Ehe said loan was
[or e development of tho plaintiffs business i the hope e conlract
will b rencwed as per the toms acknowladged in the Memorandum
of Ayreement afer the expiration of the curreat agrecment terms.

That on or abwut 8" January 2014 the defendants lssued the plaictif
with the dolles o Vacate requiring the plaintiff to vacate the said
proserty and clear the outstanding elewtsicty and watar bllls wilhout
cauzlng amy damages to the said property within 285 days.

That upcn receipt of Ehe sald notice the plaintiff replied to Gora Legal
by & lottar dated 31 January 2014 informing them of the recnnzilkation
donc and obver metters addressing the defendants allegation of rental
drrears.

That the plainbff has fully cemplizd with all provisions of the
Memarandum of Acreament together with e rental sgrosment,

that the plaintiff thon went o Lhe Lautaka Police Slatinn to roport iha
matte- and sought assistznee of Senlor Folice Officer Mie All who ten
went Lo speak with the cefendents but however acdvizied me to seek
redress from the Honousable Court of Law.

That from Lhan Lthe Maintifts shop and Bowser is no lenaer in opcration
a5 the defendants have locked the door to the stop withou: ary
reasonallc grounds,

That with owery single day the shop o clased tha plaiatif 1s lesing out
upto 1,000 per dav phes profits,

That therefore the plafntiff is prayving tor orders In terms of tha
inter-parte swurrsnons filed hereln.

The defendants in thair aMdayit in rophy slates inter alia;

a]

b]

That the Cstale of Bala Krishna aks Rala Krishne aks 32| Krishaio asa
Balkrishmnan is the awner of Native lease Mo 21261,

That tre defondanls hiad agreed ta lease a shop and petal Bowser ta
the: phaintiff al a manthly racta) of 51,400.00 as & monthly tenact far 3
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years, on the condidon that ke rental would be paid on Hme an) that
the: plaintiff would prepare & propor agreement and seek consent from
the ITaake! land trst Board and execute Bc agroeme:t.

That the: defendant has 1ot agrees] o @ soven years term os allaged
and further the plaingff took the 1% named dofendant b # |awyer 14
Lavtcks Lown and adviced that she has  sign the agreement,

That the 1™ named defendant has not signed amy documants on
abzance af har children, she was sick and vnable to ead or write
English proporly, she was 69 yoars old at the Gme. She did not sign a
document which she was asked to sign. The who'e document was ot
read amd 2xplained to her noithar was 3 copy given b her before she
wias asked to s1gn. She was not given the npportunity to otaln
indepondent legal advies on the document, e 79 Aamed defendant
refusod to and had nover signed any agroerment,

Thal e TLTG renlal is in arrears In the sum of £3,365.31 bocguse the
MaintifT bas failed to pay rental which Is Lhe anly income of the
difendant,

That the plainlT hes paid greund rert acrears for the defendant Jard
TLUTE Reference no. #6351 and siw has doducted thal amount frorm
the rental pavablz in luly 2012 to April 2013

That the pla'mtiff has defaulted in her normal monthly rental payment
from May 2013 to Fcbruary 2014,

That the plaintff also paid $1,200.00 for tha manth of August and
Seppember leaving a balance of $800.00. She paid anothes $1,000.00
In February 2024 and she Is in default of $6,660.00 in rentat paynen,

ThaZ It [s the plaintilfs responsibility to obtain heoessary consenl and Lo
cstabilish the business when the congent was granted by the TLTB.

That the plalntiff never appmachec the defendais for a reconciliation
af the rental and the Memorandum of Agrocient Is nok duly oonsented
by the TTauksei Lansd Trust Board,

That the detendant did not allew the plaintiff ascess ta the [rrenises
herause she had defavlt=d on her rental payment In the sum cf
HO60.00. Lhe aremises was lodked by the plaintiff and she holds the
licys ard the 1™ named defandant notifisd the Vitogo Police pust on
18" Fobriary 2014 bofore she stopped plaintffE fion enlering the
premizes on the next day,



3. The plaintiff in rasponse & affidavit of the defandants states irter alia;
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That the ferancy agreement was for £ petfod of 7 vesrs and it
wys prepared by commeon solicitors, the cortents of it was
explained o both cefendznts,

That the censent fiun ITLTR was to be obtalned by the
defendants being lassors of the said land ard nol by e
platnliff and the plaintiff weare anticed into =nkering the
agrzoment an the basis that the defendants weould abtain
cansent from FTLE and clear arrears as park of their
resros blity.

That the plaintitt had only Befng payving $1,000.00 for the shog
rent as tho bowse- space still contzinad the defendants ftems
hence she could not operate the bowsar,

Thiak since the glaartiff had started renting the premizses the
defendants informed her o whatever groceres thoy taka from
thie shop or cash advances would go towards the monthly ronta
8 that annex KP 1 Is Lhe recuncilistion dorumant saowing that
shop ront of $1,000.00 “s updatad as of ehe perfod of May 2013
to Decembar 2013 v way of grocery kaking from the shop.

That the plainlilf hatl anly been paying shop rental and Aot the
bowser renal of $400.07% mongh.

Trat the plaintit has no arvaars with the dotendants as prowed
By her reconciliation 2nd she had pald shop rontal for January
2013 of 51,000.00.

That in May 2013 the 2™ defendant textd tae plaintff From
Mew  Zealand requesting that the plaintiff do a diredt desosic
it the 1% defendants account a5 sha was in Mow Zealand at
that Bme.  Since Mgy 2013 the pRintT bas been doing diect
cash ceposits in tha Westpae azcount of the 1% defendznt,

That e defendants have refused £12 plaintiT eilmy intn the
main docr of the shop which lcads to the docr of the shop she
operates.  Hance her staf” and horself are unable b optor the
shop,
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The Courts are guided by Ee guide lines pravided in the cosc of American

Cyanamid Company Vs FEthicgy Lipofted F19751 I ALL ER 504 In
determining  whether Lo exercise its disciction to grant an injenstion or not.

The guidehnes are as follows:

il Whathor £iere is 3 serious guesEon to be tried,

i} wWhether damages would be an cdequate remedy,
Il Wher: docs the balance of convenisnce liz?

In te matter oefore me the plaintis is relving on Ageeement andior
contracted arrangement anvexure marked “KEIT. The plaintif claims Hat she
entered inbo the said tenancy agreement with the dofondant wharely it was
agreed that she will occupy the sald proporty contmining Bhe shop and the
Lowveser an 3 monthly rental of $1,4900.00

Tha plalbiff states furthcr that part of the agreement was that consent would
bz obtalned rom the ITauks Land Trust Board,

In clause & ol the Agrecment marked KPIL it is stabed that the agreement
shall b subject to the consent of the Mallve Lard Trost Boadrd.

The Counsel for defondants asserbed in the wreikten and oral submissions
that the agreement andfa- contracted anangsments the plalntf* is seeking b
rely an iz an ilegal Agreement as the consent and ctmission of the NLTE has
not bty obtained to cxecule it énd relied on Chalmers ¥ Pardoe In
supgort of the assartion,

Soction 12 £1) of B Native Lands Trasl Al provices:

"EXCEOE A5 Ay e oiferese providod By recuiatinns made Mersurdor, i shall
A B AW far ey fossee evidiae NS Ak fo afienatn or goad wiEh e fang
compTsed 7 s fease o any pat Baveod Whetler by sale fonsfoe or
Sutiessa ar 7 any otfar manier whatsoeyer wEtiout e consar of e Soan
a3 fessor or dead fessor st Mad and obtained. THo qranting or wilhioudog
af consent shall De in (e ahsoipte discrolion af the Bosrd and any sals,
fransfer, sublegss or olfier undaedty Alnnation or deaing afocied webouk
st comrert s fe nelf ang voidh
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In Mathanief Stuart Chalmers vs Lawrenco Pardos [1963] TWILRGFF

it was held by the Privy Coundl:

o

i "hat in e absance of some specls! cirvumstanos wiieh praciie i
ety oy onr (e facks of Bis case infeniene (e grovent the

respondant fom ooing badk on As word and taking Bhe huliding for
i,

5} Tt WiRio an sgresmeant for 3 asa or sublesse in Hhe appaian s
favour Could reasanabiy be fnfered from the responciant’s evigence,
FveT reating e matier simply 35 ong where 3 loonod B9 sooun)
COLTIRT Wil pORSession wET givian fOr 3 purhane of orocting 2 owaling
fiouse T acaessony buidings, 3 "daaiig T with B anciond had
faxer pace, and siice drivr fonsent of Bre Bosrd was not obiaineg e
aealing uder Seclion 12 of e Ordinance was unlawisl and oquity
CoLld el fend iEs 3id fo e appalant Y

As per the decision of Chalmers vs Pardos oral consont of a hiead Jesses t
esectlen of dwalling house on part of the Jease land was corsidered as 4
“dealing” with tha land which required Bre consent of the Mative Land Tryst
Board and therofore It was keld to be an anlawful dealing within the maaning
0¥ Sectlon 12 of the nathie Lend Trust 4t in which cass the Cowt of
ety will not asslst the sub-tonant.

Smilarky in this matier the plaintii antering Into the Memorancum of
Agrecnent with the dofendant amd oooupyving part of the [ease land is a
“dealing” with tha land which roguires the prior cansent of e board onder
section 22 {1 of the MNaiive Land Trust Act.

Tn vigw of the Fack that no such consent was obialned before the executian
of twe Memwrandum of Agreement it becomas a ol and vaoid document as
per section 1201} of the Mative Land Frest Act,

Ag sueh ¥am of the view that the slalnlif @nnot <ol on a Hleyal agmoment
and seek the assistance of Courk to enfores it by viglating the law.

The Learned Counsel for €10 platnLifl submitind to Court thet the principles of
equitable estoppel applies in this matter as the plaintiff went inta DoCupslinn
of the premises on the inviktion of the defendants and on an assumption that
e delen:lanits will aot withdraw thair consant.

He citod Ramlu ¥ NLTE {20081 FIHC 145 HBC 297 1993 L and NLTE ¥
Subrgmani (2010) FICA 9, ABY Q076 2006 (25 Feb 2010) in support of

hizs subrnission.
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Ramiuv VWV NLTE wos a case whoro it was decided that the MLTE was
estopped flom refusing Lo renaw a native fease in favour of Mr Bamly,
A logriatively the NLTE has waived the requirement aior: Mr Ramilu Pegulation
15 of the Nadve Land Trust {1 cases end Eloences) Regulation.

It is iy wiew that Ramlus case hos o refevance t the maker bofore me as
it was a case whore the NLIB was ostopped from refasing o rencw a
lease due Lo the contrackual refaticnship between Mr Bamie and the NLTA. Tt
was an action brought by 3 leasee against tha NLT2 I which the provisions of
Sochion 12(1) of the Mative Land Trust act was nak an issue.

In NLTB ¥ Subiramani it was held as the MLTE and Lhe land ownors
knew and actively sruraged the plalntiff Lo renovate She buildings on the
land with the promise that the lcase would be extended the general
eyuitable princlpels, affirrmed by the Erivy Council in Charmers ¥ Pardoe
(supray must apply. Thoe MLTE and the land owncr cannot deny hat the
nlgntiff has an equlty in the land far which he is ertitled to compensation  if
they were unahle ar umwilling to ~e-convey tne land to him.

Paragraph 47 and 48 of NLTB v Subramani e Covrt of Appaal sals ouk e
circurmstances undeay which B cquitabie principle is applod.

Paagraph 4/ and 1 stobes as foliows

(V1 “BE aur respectfid apinkon thet the dedision in Chalmers V Pardoe
aAroects e lndarests of dhe landownars because fananis ho =i
o sl the NLTB of deglings i1 the land uritler fease wilt gt no
IesiRtaneg fronr the Court. ™

8] “However, If the MLTE or the jandowners themseives dirochiv invoive
fhemsafves 0 sunh doafigs, oy was in B casa, then 55 3 mietfor of
venera oquiinile  principle, £ WoWE Be guite paconstionaive. i cor
FESDECTW Wewg o fhaar o be ale b0 conscgiancas of hefr 3ctons
wiiEn SHRGS J0 Wiong 12 Slaacing Hagaity undor fha Ao

It is clear from tho said judgement that the general equitmble princple wif
apply if the MLTE or [ancowners thomsolves direcHy involve Hiomssives b
sueck dealings os was in Bhat case,

Howaver, i this case NUTE or the land cwners aee not divcctly or indirecty
irvoved in the eseculion of he Agrooment. It a dealing boeween the
reglstared propriclor of  Mative lease and a tenant for which consent of the:
Brard hzs not been obtained under section <2 (13 of the fative Land Trust
Art.
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Tharefore IU & my view Hat the dedsion in NLTB V Subramani has no
relevance Lo this case and as such the Court cannat ghee 3oy assistaroe Lo
3 tenant who has felled o notify the METE of 5 dealing in tae land undor
b,

Furthermare, I draw my attention @ the raturs of the injuncton sought by
the plaintif, It is to compol the defendants fo ostair monsent from ITLTR for
the Lerancy on native leqse o 212461,

A5 the defendants cannot roquire the MLTR io grant comsent and Hhe
graating consent 15 at the sole distretion of the NUTE infunctior sought is not
rapable of beiny peformed. o other words the Court carnot grant an
infuncticn whizh indrectly compeds the NLTE to give their cowsent for a
Tenancy Agroemert exscuted comtrary b Section 12 1) of the Mabve Land
Trust Ace,

LCenclusipn

Lnnsidering &l of the above facts, T am of the view that the plaintf has failed
Iz e2s¥ablish that there is a serlous guestion to he tried i1 thiz action,

Furthcrmore the plairtiff has not given an Lndertaling as to danagos on her
application for infunctive roitef. It is a serous omission as por the decision of
Natural Watars of Viti Ltd — V- Crystal Clear Mind Mineral Water
(Fiji) Lintited, Civil Appeal Mo, ABE 0011 07 2004, Court of Apseal of FHil,
Where the coutk he'd;

“AppdicEnt for fter iafunrchions wixo oiftr an Lnderstanding as to
damiages shoud atways proffer sufffoent ovidanos of Bheir financiat
poesifian, The cowt mseds iy information it ordor fo assess the
faiance of convenienon and Whethier damages would be on adeguate
=l D

In considering the balance: 0F convenlance [ gotermine that it lizs in “avour of
refuslng to grant an injunction for the ressons sst oub in the obove
pamgrapkis.

In anplying the principles id down |n te Amerjican Cynamid cass rourt is
af the viewy thak the plaintif has falled fo estzblish any of that in favour of
her as dizcussed horain beforg,



. Accordingly, 1 make the following orcers:

) [nter-Parte Nodcs of Mation daled 27" Februgry 2014 filed by the
plafnLiff be dismissed,

) The Plalnt ff skall pay costs summatily assessed in tha sum of
$1,000.040 to tho defendants.

L.5. Ab unarafne

Judge
18.03.2014
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