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I 

THE S!I'ATE 

AKASH 

Ms S . Harnza for statJ 
Res~ondent in person \ 

RULING 

I 

Applicant 

Respondent 

The accused person · ... as charged :,.; i th failing to supply 

sample for breath analysis con rary to s e ction 1 03(1) (b) and 114 

of the Land Transport Act 1998 . The charge reads as follows : 

stateml nt of Of-fence 

FAILED TO SUPPLY SPFFICIENT 
ANALYSIS ON THE DIRECTION OF 

Contrary to section ~3 (1) (b) 
Transport Act No . 35 If 1998 . 

I 

SAMPLE TO BREATH 
A POLICE OFFICER: 

and 114 of the Land 
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Particular~ of Offence 

ASHWIN AKASH 5/0 Bal am , on the 24th day of 
~ugust , 2007 at Suva n the Central Division , 
upon being required by olice Officer namely Cpl . 
413 Cavusikca Vakamoc to submit sufficient 
sample to breath analysis under section 103(1) (b) 
of the Land Transport A t No . 35 of 1998, failed 
to submit to that analys's in accordance with the 
direction of the sa d Cpl . 413 Cavusikoa 
Vakamoce . 

The ma tter was first called n the Suva Magistrates ' Court 

on the 18 th of December 2007 . It was adjourned to the 1 6 th of 

Jam_:ary 2008 . 

pleaded guilty. 

The charge was rea and explained . The accused 

The fa cts were that on the 24th of August 2007 Sergeant 

Kasim was on mobile patrol on Vi tori a Parade when he saw the 

accused driving a taxi, rcgistra ion number LT349 . The ta x i 

stopped opposite the Hol iday Inn . Sgt . Kasim approached the 

accused to question him in re lat on to, another case, when he 

smelt alcohol on the accused 's bre tho He arrested the accused 

and escorted him to the Central P lice Station . At the Police 

Station, Corporal Cavusi~oa Vakamo e tes ted the accused ' s breath 

with the Dragger Alco t est 7110 but he failed to supply 

sufficient sample for the test . 

charged the next day . 

e was locked in the cell and 

These fa c ts were admitted by he accused . He also adrnitted 

one previous conviction i n 2004 . I , mi tigation he said he was a 

part-time taxi driver earning $25 00 a week . He apologized to 

the court . 
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On the 1 sl of February 20 8) the pre siding mag i stra t e found 

Lhat she could not proceed to sen tence, because in her opinion, 

the charge did not allege an offence k ~l own to law . She said 

that section 103(1) (b) of the and Transport Act only created an 

offence of "failing or refus'ng to undergo a breath test or 

0 by a , . pO_ loce officer ." She said analysis when re quired to do 

that the accused was charged ith "failing to supply sufficient 

sample . " In the circumstance she thought it proper to state a 

case to the High Court fo its opinion on the following 

questions : 

1) Whether or not the charge against the a ccused 
person discloses an ffence known in law? 

2) If ye s, what would e the proper wording of the 
statement and pa:::-ti ulars of the offence under 
section lO3 (1) (b) of the Land Transport Act? 

3) If not, should the charge b e with drawn by the 
prosecution forthwith . 

4) Following from no. 

consequences steOn>ethncO l de 
convicted and _ 

above, wha t would be the 
who have been c harged, 

for the same offence? 

At the hearing of this ca e stated application the accused 

was nonplussed at the nature f the. proceedings and said that 

his time was being wasted as a result of the frequent court 

appea r..Jnces . 

State counsel submitted hat there was nothing improper 

about the wording of the cha ge , that the words "failing to 

suppl y sufficien t sample" appea ed in the penalty section of the 

Act and was a valid charge , an that th0 case s~atcd procedure 
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could not have been used ~y Lhe m gistrate i n this case beca use 

neither of the parties had as ked f r referral to the High Court . 

Case Stated Procedure 

Section 329(1) of the Crimina Procedure Code provides : 

"After t he hearing an d etermination by any 
magistrates' c ourt of any summons, charge or 
complaint, either par ty 0 t he p r oceedings before 
the said magistrates' c rt may, if dissatisfied 
with the said d etermi nat on as being erroneous in 
point of law, or as being in excess of 
jurisdiction, apply in ri t ing within one month 
from the d a te of t e said determination, 
including the day of uch date, to the said 
magistrates' court to S I ate and sign a special. 
case sett i.ng forth the acts and the grounds of 
such determi.nat ion for t e opinion thereon of the 
High Court." 

Section 329 (2) provides t at upon hearing any such 

application , the magistrate shall draw up the special case and 

transmit it to the Chief Registrar ith the court record . 

The scope of this section was discussed in the decision of 

this court In Land Trans ort A thori t v. Hemendra Vishwa, 

Ilango & Kai l esh Prasad [2003] H 031/03S . In that case , it 

was held that there is no procedu e for referring a matter to 

the High Court of the magistrates ' own notion . The conditions 

precedent to a case stated referra are firstly that there must 

have been the determination of t e charge or complaint , a nd 

secondly that one of the parties ust apply for a case stated 

referral . As was said in that de ision , these are unfortunate 

limitations , because a magistrate ay wish to hav e a matter of 

4 



law clarified before or in th course of, the td al . I can only 

assume that the limitation e ists . to pre vent delay, and of the 

fragmentation of the criminal rial . 

Clearly therefore the m gistrate had no powers to refer 

this matter to the High Court ·n the abse~ce of an application . 

I do however accept that the matters raised by the learned 

magistrate are of practical i portance to the courts and should 

be determined by the High Cou t . However, the correct procedure 

would be to invite submission from both parties , to rule on the 

matter and await appeal . n this f::articular case , if the 

learned magistrate is of the view that the charge is not known 

in law, she should vacate the plea und proceed to trial . 

Clearly her suggested option f inviting the Director of Public 

Prosecutions to withdraw th charge is not viable because 

counsel for the State has mad submissicns that the charge is a 

valid one . 

I am therefore unable to hear this application and I must 

remit the matter back to t he agistrates' Court to complete the 

hearing . 

J . 7 
; 

At Suva 
llt.h April 2008 

Nazhat Sham€>em 
JUDGE 

) 

I 
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