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EX-TEMPORE DECISION 

The reasons giv en b ... Counsel ror the I "' Defendan t to set d51de the derault Judgment 

dre understandable onh iT there had been d clear unambiguous agreement between 

Counsel, \t\Ilrh rhe (Olbt"nt 01 the (oun thaT rhE" riling or rhe deleneE' I~ [0 be deierred 

ull td all Inrerlo(utor\ rl)d rr t>r~ drf' dl5l-'O~ecJ or. In thh 11l 51ance, dccordulg [0 [he 



Counsel for (he 1 ; Defendant. there w as such an understandIng. Soon after having 

successrul l\ moved the removal of the solIci to rs names as -l 'I' Defendant as a partv 

to the proceecil ngs, thp Plalllti fi then sought the Court 'i djJjJrovaI for __ ervlce Oul or 

jUri sdIct ion In resjJect at The ~ ' M I Defendant Th iS """as ohta lned on 25 September 

~006 and on 16 October, Cou nse l adVised the Court ThaT rhey were stdl attempting 

to advert ise In a partlculdr over,edS dail y . The ll1.3:rter was adjourned [0 28 

,'\,jovember v.herf' rhe Courl ~\a s I nit)rm~ hv rhp Plalntlfi rhat thp arivf'rtl.;;emenl had 

alreadv been placed and the aTTlda\. 11 or -:,f>rvlce to be ii led shortly. The matter was 

then adjourned TO 26 Janudr., 200~ for mention . On ~ 6 Jdnud l)', Counsel for the 1-' 

Defendant Iniormed the Court, thdt aner diSCUSS ion W I!h the Counsel io r the 3'<1 and 

-l :~ Deiendant th€'\ hdd agreed thd t Court may receive some dsslstallCe, Ii It were to 

allo "",,, the arlida\ it of the )"" Defendant, the Registrar 01 Ti tles (0 be ii led ii rs!. ThiS 

wdS riled on 8 Februdr.. In the meantime the Pldlntlff after hdvl ng .;;parched for the 

defence dnd nor i lndlllg dr1\. , entered deiauiliudgmen! on 1-\ Fehruary 

Sett ing dSlde am defau lt tudgmpn! , 10) the PXPrCI">P rhp Cou rt ' .;; dlc,cret lon. W hether 

the exerc ise IS made pursuant to OrdPr 13 ru lp 10 or O rriN 19 rule 9 the gU iding 

principle IS the Same. Lord -\rl.-Ins artlculdted this prlnc qJ le In Ey.ms v. Bart/am 

[ I 93 7[ -\C ~80 d, 101 10"' ; 

""The principle ob viously is tha t unless and until the Court has 

pronounced a judgment upon the m erits or by consent, it is to hiJ ve 

the power to revokf> the exprf>ssion of its coerci lle power where that 

has only f>e.f'n ootiJin f><i by a failur e to follow any of the rules of 

procedure . .... 

II could ver. well be In thiS Cd';f' that Counsf'1 ior the ]"' Detendant's i':illure to iile Its 

deft"llce \\as due to ~\ hd( 111'> understood (0 ht' dll dgree llkrlT l)erweel1 the )Jartle.; rhal 

the statement of dE'lence wd l be fi led Idter. 



HO ..... E'\e( Coun:,el lor IhE' Pldlntlrf rejutes Ihls dnd the (ourt I::' nOl In d pOSll lon to 

_em\ from II:' record tilcH Illere ...... 0:> .,uch dll understdnfi lng, \tVhat ilowever IS clear 

IS the ract ThdT Ihere were qUire d reVv dppllcdtlons b\ illl The pilrtles ror either 

e\TenllOns o r time or ,'or (hdllg('~ III the order or riling or ilr'iidavlrs thaI mav have 

added. some Contusion In the conduct or the Cdse. 

The Plaint iffs Idtes! cdrldd\l l IS Intended IC) )ho\.\ rltd! rhere IS no merit , In th€' I " 

Derenddnr"S derence. Howe\·E'r. the Court cannot decide rh is dCllon on dliiddV;I 

e .... 'dence alone. or dllegalJons made b~ Ihe Pdrtt6. In dn~ case. the dr,lit stdtement 

ot" delencE' d\1dChf'"d 10 Iht'" 1" Deienddnt"~ dfildd .... lI 1-; directly opposed 10 Ihe 

Under rhe:.€' ClrCurlbtallces. the Courll" or the V 1"""\ that thp I" Derendant should b€' 

al lowed ro proceed to defenc! the dellon . 

Order I'i made ior derault JudgmenT enTered dgdinsl Ihe 1" Oert'"ndanr on 1" 

Februarv. 200; be I ~ hereb\ ~el d:'ide. Deience TO he filed wl!hlrl 1-1- day',-

The hE'dring o r rhp Pldltlrdr\ , tiller pdrte mOllun I~ adjourned [0 21 Mdy. JOO; dt 

10.00 d.ll1 . Submls~ions b" Counsel fa be r'iled hI. 18'" tv\J\. 

COSts or '5300.00 against Ihe " r Deiendan1. 
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