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nJDG:YIENT 

Pl~jntiff 

Defendants 

This is Alan Robert Smith's (the plaintifrs) action for damages for 

wrongful imprisonment. 

He filed a Writ of SLUnmons against the ddendants the Pennanent 

Secretary, Ministry of Hom~ Affairs (the 'fi rst defendant') and the Anorney

General of Fiji (the 'second defendant'). 

Outlinc of tbe plaintiff's case 

The plaintiff is an Australian national living at Corrie King Island. 

Ta.~lllania and was on a visit a.<; a tourist to Rorumo. at the tim~ of his alleged 
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deler:tion . H~ S[,"!)'t:J wi~h hi::; 'lie t:lC(o partn<:r' TU~1·"~".maria of ROLU!nU whl) 

ltj::;[itid in this (;:-::);;:. 

Th.: plainLilT alkg~s t.h;.lt on uf a00ut ..j. March 2000. an ag..:nt ,)f the tirst 

defendant namely, a Police Officer known as Sergeant Pene at Rotuma Polil'~' 

Station unlilwfully dctaill1 .. 'd him lor three ho urs in a "lol'kt:d ceU' , 

The plaintiff wa:; served with a letter dated 1 l\lun.:h :2000 from [h.: 

Dir~ctor of Immigration insrructing him to leave the country v ... ithin 2..J. hours from 

the time of receiving this letter. Sgt. Pene \Vas instnicted LO !:ie[w this lette: on the 

defendant. 

Because of~ningriean condition of the plaintitT thl" capoin of the 

aeropbnc was not prepared to tly him. Hence the plaintiff remained in Rotllma 

and saw a doctor on 9 March 2000 \vho recorr.mended that he be reviewed by a 

spo;;c.:ialist (.:ardiologist) in Suva in regard ro his m~dical condition. Sgt. Pene 

forc<cd the plaintitT off the pb.n~ on 4 March 2000 unlawfully. The plainlilT \-vas 

required to take a medical test before flying which he did not have the oppommity 

to do ~t that time. Knowing his condition Sgt Pene demanded lbar the plaintiff get 

on the plane. Upon compiJ.int to the piiot he was not allowed to fly. But becJ.use 

the plaintiff did no t get on the pbne he \Vas unlawfully detained and was taken 

back to L'rJe police statiol1 on the back of an open truck in the rrun. He was 

detained there for three hours with0Ut any legal reasoo . 

The plaintiff said that he was not informed of the re~So n fo r his 

detainment and the arrt:'sting officer did not s;:!~m to h:.lVe any ft'a,sonable grounds 

for lawfully detaining him. He said that he is a heart patient and he told that to 

Sergeant. He complains that he should not have been treated in the manner that 

hi;' was by being driven in an open truck in the ra,in. 

lipon his release he was taken to the house where ht: ::ilayeu with his dt!' 

fac[Q IO enable him to m~k.e a 'phone call' at his request. He was to ld not to leave 

th~ house othetwise he would be arrested agJ.in . 
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Considu:l tion of is:sues 

As ordered both counsel made u::;eful \vr;tto;!n submissiuns tor Court"s 

consideration. 

It is the pbjnliffs submission thro ugh his counsel 1\.1;. O'Driscoll that hI: 

was wrongfully detained J.S borne out by the defe r:cLmts' own witness. 

This has been conceded by counsel fO f the defendants but she does not 

agree with the full period of detention as alleged. This is what the defendant's 

counse l said in her submission: 

We coizceaeTFiCii rhe station entries Jor ROlUr1Ull'OTiC'r: SlU/wn cOl1jlrm !lUII 

the plaintUfwas detained/or a paiod of three hOllrs on -I At{arch 2000. 

Howe';!!r lve reji/le [he plainlijfs contemion that he was under h Cl l/.I'e 

arreY! for (t paiod alone week as it is contrary to the evidence rendered 
by our }I,itness SGrgeant Pene during {he COllrse of the hearing on 5 .luI} 
2005. Sergeunl Pene noted that hI:! had seen the plaintiff walking outside 
his partner's residential home in Motusa, Rorumtr. 

On the evidence before me. on a balance of probabili ties, I agree \-vith the 

defendant's counsel and fmd as l'2.cl tha: the detention was for three hours only 

on 4 March 2000. 

The plaintiff is entitled to damages and as to the quantum both counsel 

have made submissions supported by authorities. 

Legal principles applicable and quantum of damages 

Assl;!ssment of damages is always difficulL \Vhat is a fair compensation is 

what one has to consider in any given situat ion. \Vhnr amouIH is ft:3sonabll' has to 

be assessed. 



A cnmpn: hcnsivl:! discussion 0f the prindpk::-. in\.olvcd in asscssing 

d::UTl ~l g.;:, tn lllse impri.sonm-:nt C:.l$CS has b~en very well u...:alt with by Pu!t:a J in 

Escn) ma Ledu:l v Fij i Pol ice Force, Commissioner of Police, Min i:Her for 

Home Affairs and AtlO rney-Gl;'neral of Fiji (Civi l ACltOn No. 307/04). 

For a considcralion of the Fij i cases on the subject. [ refer to their 

discussion in EscToma (supra) suffice it for me to cite a few authorities on the 

princi plcs involwd. 

Tne ap proach to assessment has be~n stated as follows in IHcCregor on 

Damages \ 6!h Ed. pl198 para 1850. 

"The details on how damages !Ire worked om in false 
imprisonment are ft!w: genemlfy it is fl ot pectlniilry loss bllt a 
loss of dignity and the like, alld r~· left much co the jury '."lor 
judge's discretion. The principal head of damage would appellr 
/0 bl:! injury to liberty i.e. the loss of time considered primarily 
from a flon-pecllniary viewpoint, and the injury to feelings i.e. 
the indignity, mental sujfering, disgrace and humiliation with 
any attendant loss of social staws. This will al/ be included in 
general damages which afe usually awarded in these cases ... ·' 

The guiding principles on assessml;;!nt of damages \vhich have been given 

to juries by Court of Appeal in Thompson v Commissioner of Police of the 

l\letropoiis , HSU v SA.\-lE [1997] 3 \VLR 403 have been borne in mind. They 

are as follows (in so far a.<; they are reie-vant to this case) ibid at p 415 - 418 if it is 

found in the plaintiffs favour: the 'only remedy which they have power to 

grant is an award of dllmagcs. Save ill exceptional situations such damages 

arc only awarded as compensation and are intended to compens:'lte the 

plaintiff for :.my injury or damages which he has suffered: They are not 

intended to punish the defendant" . 

It is further staled that: 
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"Ift a ~·lruighrfont:rJ.rd ca.~·~ of wrong/ill arrest and imprisoflll1t!nl 
or malicious prlJ."ii!(,Uliofl Ih.~ jury should be ilI/vrmed of the 
{lpproximate figure 10 bt! taken fLS tlti! correct starling point fur 
basic damages for the actual loss of liberty or for the 'wrongflll 
proseclltion, and aho given an appro_t:imate ceiling figure. {t 

should be explained that tltl!se afe no mur!! than guideline 
figures bas<!d 011 thl! judge 's e.:r:perience and 011 tIlt! award5 in 
uther cases and fhe actual figure is olle on which they must 
decide. 

In II strai,!ht[orward case of wrongful arrest and 
imprisolLment the startillg point is likely to be about £500 for the 
first hour during which (he pLaintiff has been deprived of his or 
her liberty. After the first hour all additional sum is to be 
awarded, but thaI sum should be on a reducing scale so tiS to 
keep the damages proportionate with those payable in personal 
injllry cases and because tlte plaintiff is entitled to have a higher 
rate of compensation jor the initial sh ock of being arrested. As a 
guideline we consult!r,ror~ exampre;7ha7 a7iliiflftVjwho.hns oeen-
wrongly kept ill custody for 24 ltours should for this alone 
'fOrmally be regarded as entitled to all award oj about £3,000.00. 
For sllbsequt!1ll days the daily rate will bl! on n progressively 
reducing scale. (emphasis added). 

Tn assessing damages one of the pri.nciples is that the tOlal amount si1()uld 

not t:xc~~d \vhat is fair and r-:asonabl\:!. 

Some Fiji aUihoriti~s on un.la"V.Iful detention or imprisonment have been 

cited by both sides. 

In th~ case of thl;: pb.intilI refe rence to cases v .. ·ere made by COlU1sei in the 

following wo rds: 

"In Sivarosi Rnikali v Attorney General & Commissioner of Prisons 
[1999] -15 FLR 313 a prisoner mistakenly reincarceratedfor If months 
was awarded only 5/1,000.00 damages. The circumstances were vastly 
differemfrom (hose under consideration. 

In Epi!.li Seniloli v Semi Voliti fllnreporll!d Judgmttnf of 2.rd Ft:brllary 
2000 in Civil Appeal No. flEA JJ of I999j a young bvy f alsdy 
imprisoned for -I hours was, after appeal to lhis COllN. awarded a Slim uf 
Sf/.SOO.OO. This is etoser w the Sil!!alion under consideration and would 
trans/ale (0 a rate of S2. 950. 00 per hour. II this were allowed for the 
three hours and jh"e minutes fht: P/ain/~ff spent at the Police Stl.ltion Jze 
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would th,m expet:I to rixefve U Slim 0/S9.000.00 for Ifll! ini{itJi tieft!!IIion at 
[h~ Police Smtion. [t is submitted that the Plaint~lf should rec:eive milch 
more than this hec{llJsl! o/his smlus as a ((Jurist. 

Recent(v in Ese~onUl Ledua v Fiji Police Force & Ors. (unreported 
Judgmenf 0/ 161i1 June 1005 in Civil Action No. 307 0/100-1) a mar. 
wrongfully detained for 26 hours wa,,' awarded a total 0/S8.431 50. the 
damages for false imprisonmem aspect of which was S.f. 000. 00. This j, 

with respect rather low and diJ flI)[ truly rt!j7ecl lhe gravity of th~ 
sicuation 

Although the: plaintiff says that Voliti case is c10$cr to this cnse. [ agree 

\.\'ith the defendant::; thm this is not so . 

Tn this case all [hat has has happened which is of any moment. is his 

unlmviuLddention for three..J:'..our:s..--Ihere_was. oO-inj.uqt to_ his person or that h~ 

has sutfered in any way. [place no importance to him being dri ven in an open 

truck, there "vas nothing wrong with that. Because he W~') on the Island as a 

tourist visiting his de. facto he should not expect to be driven in a limousine. 

I reject: the plaintiff's testimony that he was detained for a week LInder 

'house arrest' living with his 'de fal.:w' or "girl fri.::nd' . 

The plaintiff is claiming $25,000.00 damages for three hours' an-est. 

Conclusio/l 

To conclude, I find that the plaintiU' was unlawfully detained for three 

hOlUS only :1nd this is concedl!d by counsel for the ddend~lnts . [do nor find thaI 

he was under hOLlse arrest as he lived vvith his de facto until he left Rotuma. 

The plai ntitf was not iii-treated at a!l and 1 reject his aliegatior. that he was 

not handh~d properly and was driven in the open (nicK. in the min as a result 

whcn::uf he suffered from tlu. There is no evidence L1at his health W::lS adversely 

affected :lS 3 fl:'!sult of any treatmenl accorded him by Police. 
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In this cast: in. a:;s..:ssing datU;Jges [ havt! card'uily cunsidered th~ 

principles s[;J.Led in McCregor on D:J rnages (supra), 

I accept the argument put forward by counsel for the: dd~ndants in her 

approach to the i:=.sue of d:iffiages. She sa.lls that $5000-$10.000 is 'WI 

appropriate Slim of damages for false imprLwnmem 0/ fhr~e hours a/ [hI! ROfumn 

Police Station. (he. COS! afhis pLane rickr::i and accommodation. ) 

Order 

ror the above reasons the plaintiff partially succeeds in his claim and is 

en[ltkdl0 gencraTuamages in the sum of S80()O.OO,~5pt:'-ctar-ctamages for air fare, 

accommodation and meals $2500.00 together ,vith interest on S8000.00 at -l% per 

annum \.vhich comes to :5 L 080.00 from the date ofissuc of \\-Tit making: a total sLIm 

of Sl l,S80.0{) with cost:; th~ sum of S1000.00 payable by the defendants to the: 

plaintiffs solicitors. 

At Suva 

[4 March 2006 

/ , 
,v/r/,tt.d, ,4 
D. P" th ik 


