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RU l iNG 

l, l Ser:tion 73(1) fJf the COj1stit~ti on eJ Fiji states . 

"The Higr Court is th- Court of Di5putc '! Returr,:; and hv ; 0 ' Jinal 

jurisdicti(.i, ;:) , ear and deterrrl inc 

(b) 

.... , 

;-]n ~pprcatior. for ;:: rl' ,'-' ,iarat ion that ti- .. - :"1 ~.e of a memb-::-' f) f the 

House of Represe;1tativB$ c r the Senate has b, :come vacant ' 

under $ul) -parAgraph (b) ShOl!' d Le commenc"..:J by p0tition Of o rig in<:l tin fj 

SLJrr nons. 

["1 These prGcf.' (::dings ha'v;-' been clmmenced by pe~' ,!on, The pC";if ioner 

2rg'..I.-; that that is w;on9 and the process she dd have been c')mmenced 

by 0;' ,} inating summiJllS. 

In decidi~g lr;is issue it i5 necessJry to se t out the er,Lu.:HY of sectic1 73 : 

"(1 ) The High Court is the court of D isputed Returns and i,,,,, original 

iurisJiction to hear and dete r'mine : . . . 

(a) a question whether a person has been val id' I elected as 2 

member of the House of Hei:.::esentatives : and 

('- ' ~n o,'p ll·"at: .... ,'~ """'Ir a do "r..,~...,··.., .... t'~~~ th- -' ,';'" o~ ~ mr-, ..... - .. J ,~)j , {Ar-- ~ lU' ,r:. ~,. • L /I <H .. c:: _ .. ~,-.• I a .1. ,, _~ vi 

tile HOl!Se of Representative or the Sen<1te has be r.ome 

vaca nt. 

(2) The v;;,:d:ty of an election or return may be disputea by petitio l1 

addres8ed to the Co· rt of Displ;f:.-:d Ret l..rns and :c·t othen ... / e ,,;. 
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''''I Tho 1' ,',- . " , ' '-' pe 1.1"" 

(a) ma~' only be b,oug' t by: 

(i) a person who had a J ~ht to vote in tne eL;ction com'RrnDd : 

(l i) a \2! rson who was a c·'.ndidate in thai. e!e·· .... l ion ; or 

(iii) the tlttorney General ; and 

(b :. cx:cep ~ if corru pt ;:i.idice is alieged, must be brought witi lln six 

\:veck2 of the declar:l tion of the polls. 

(Ll, If the petitioner i" not the Attoine y· Gt'n~ra l the AttO; 1:2~' I'Jeneral may 

jr' :-;: lVene in the proc(;(;.;djngs. 

(5) Proceed'ogs pursuant 10 parag ""ph (1) (b) may on:; be broughl by : 

(8 ~ :'I r "'ember of the P:1 rliamen! : 

(b) a voter re'gistered on any ek:ctoral roJ! : or 

(!,,) the Attorne:/ General. 

(6) !f \he voceedings ar:.' not brougill by the Attorney-General, the 

Atf C)~n p 'j-Genera l may mtervene in them. 

(7 ) A determinat icn by the High c; Ollrt in proceed ings under paragraph 

(1 )(a) is fin a; ," 

(51 The retitic-ner is Mahendra Pal Chaudhry of Ba and Parl i.3mentary 

Le8der of Fiji Labo u! Party and member of Pa rl iament. The relief or 

red r~ ::; s lle seeks is as foll ows: 

(1) That on .a cons titutional interpretat ion ... the fa llowing officers, 

narre"ty Cha rrnerso!1 of tl-,e Rewa Provine 'a l COUlI ci! and 

Chairperson of the Ra Pro'/incial Council are public offices 

within Ihe meaning and efte:t of section 194(1) of the Constitution 

of ;-ji. 

, 



4 

(2; That the Honou able r'. ~(;in b er of P~'~ijamen t namely kJ Teimu, nu 

Vu ikA'-1d Kepa ~JleJ"i.)d :or Rev,a ,ijian r '!"O\;nc! .. :.i Corr~pl':! : ,: 

Constituency ;,:;rd Tomasi Vuet:lovoni Me;",ber fOi Ra Fijian 

Provincial C cr: luna I Constl[uc'''l"' have or are deen:ed to helVe 

vCleated their r:~s p<:ctivc~ places ci" ri(-·mbers of tt-.~ 1--101 158 o f 

Reprc:~ e ntatives upor ' ; J;ir elections as Cpairpersons of Rt.w:J 

. and F\. Provlne'3f C8i..!nt~::~ in Apr., ;;'J05" anl' ~.:;.. :::>l. ... h rhey !~,-,v , ~ 

contrLl vened w:":ies 71 ('1) of th8 'onstitutiol1 of Fij i t .. ,.' be~om i ng 

h, Iders of a "PLi~"':iC _:ffice" wi thin th m( ani, 1 of the C,- ,,': tuti'""l 

of Fij i-

(::) An 0" .:! er '.~ at th i:. Han. :-'..0 . Teimumd Vuikaba Ke;;a 2.:,C Han 

Tr 1"'t;1'~i Vuetilovori rorth~lith vacate tl;,; ir r spective pirK(:s ,'~ 

i.16mters in UiC House of Rev"'se fatives. 

(4) Such otr.er orde!s or anc·~!ia ry orde:<:; or re lief as to gi\e effect to 

(5)· Costs of these; Gceed ings." 

IG] This acti.oll is c!early oroug ht unoer section 73l 1)(b) and has noth ing to 

de I.vith the qL(.s~io n as tc v,i"i8tilcr IX not .3 perso ; .,; 'G0en 'J~!:diy 

elec led as a member of (he House of RepresentativGs. 

Th i~ action does ;lot concern ::- disputed retl::n . On a pia .. reading of 

section 73, subsedions 2, 3, 4 and 7 do r.ot apply to th is c::! se. They 

clearly relate tc disputed retur· ,s from eiecLG! ,.:>. 

[7] By the same token, pa ragraphs 5 and 6 do apply to th is ap p':cation 

Thpie is no suggestio n that the petitionm is not qualifiec under sub

paragrapll 5 to bri ng th is acti0n. 



: 8 ~ The ;1(5' ,destio1 'J,at arise::. is \./ 2ther or not e court :s sitting 8; tt18 

Court of Disputed :1eturns or at. '-he High Court Sun!Jlicitc(. I iook at the 

ope ing words of s ~lb-sf'ct io:1 1. This ~tates "tr, i"; High LOl' ft i~.; the Court 

of Utspuk:d Returns and ha: . original jurisdiction to hear and deter;i 1ine ; 

(a) ... (b) 

1~1 1"'"" / judgment t!-c j i1ly senf;ib le v/ay of interp;eting thes f ' .. vl'~ds is that 

the II ~; I Court i:-; the Cl"I'rt cf Disputed i ,·turns er d has original 

Irisdictioi':O ear and dete(l"(:ine quest ions abQl d ti"} va : dity of elec,;~:1 

of members of th.e I louse of Repr,ese.nt3:ives, VVhen matters involved in 

S i. ' j. ira;: aph (b) '.' . In q 'estion then the 'l!:gh Court ha~ oriqinal 

juris.d ictim , to hez : ;1 "1d determine" tlem. In othL, 'Nards Ple whole uf the 

r)pe r .ng sBnt,:,ncc -lpplies whc. l11afie rs i1 paragr:n:'t (a) are cemg 

considered ard the second half of the ooening sentence applies when 

matters in paragraph (b) are being considered. 

[9J 'I his ~!'ie refore ! netl' ~ that the I r;J:l Cour:t is s':t:ng as Ule High C.Durt 

sim r . .:ter wh~n hearing rnatters 'under. su b-naragraph (t) 2nd is grnnted 

:hereoy l :' e original jurisd j(l ;on to llear and determine them it is 

important to 'loie by subsection 7 nlat the determinatto r- of the Court on 

a ..... :spJ!ed return '~ '1al whereas t lie r'-.: is no such limitation in an action 

undrr oaragraph (b) 

[1 C] ~e ques tion necessarily arises as to what sta tute::; or rules or 

regulations govern procedure under sub-paragrC1ph (b). 

[1 11 I have oonsidered :h2 Electoral Act Number 18 cf 1998. That is clearly 

direc:...:d to election;:; and disputed returns By. sectlO'" 150 the Chief 

J Jstice may make rules of the court fo r the purposes of part 7 "Court of 

Disputed Returns". The High Court Ru les apply unless and until such 

pa ~'''.:~, Jr ru les are m;:-de. They C;'in only be made for operation within 

\ 



the am b; of the /\ct. The j.J ;"eamble :0 that Act ~ta~ C' s '·::.; n Act re!, .... ing to 

elections tor lne r i '·,(Jse of ~ep(e'j2ni ;, ;\le5". 

I am s ~ l !j fied that trw dec: .·',sl Act 1998 1·- . "'. applic?~;on to ~: ~ ; acti ('~ 

brought '_'lder section 73(1h,)) of the Constitution. 

[1 21 No cOunsel has b-..;;8n , ole to pw: Del ··e rne any sjJecific F ' . auti Lurities 

on thi .. ; Illatter r,m beerl , lie to point to c.. : instrumen~~ Jr ;>owers 

creating r1il~s fu r the govern;· ": ~! actions un~:e r , ···~] gmt'·"'I' "! l. 

[13] ii i dt.' te rn' ining what · ' he correct ori gin::.:t ing process for cHI <Jp [>r:ation 

under p i:.. :agrapll (b) i must neCeSSz., i:Y look 8t the j ur i s dic~· ) l l I,'Ji. ,ch is 

being exer cised b~ .. the court. 

[1 41 tn the ec,"<, of Mararji v. Sin ' ,h [19771 FJHC 1 ~7 a he3ring at first· stant 

Mr. Justi c.: Svme considered the 81most id entic<.~ 1 provisions cont:=! ined in 

tile Cons.:tution c, FIJI I,nmedia::::l j prl;ceding : :, ~ 1S:.;1 C:ons ',; i.utlO.l. He 

sts.tod : 

"It is weI! settled that In he~{rinr: election petitions , · ~le High COUrl I:; 

not exercising its ord inarj orig inal civi l jurisdiction. At cammer aw, 

t l1e ju risdiction '.::J h t:d parlia l.1emal J pet ition ::. was orig in2 " ; vc~ led 

in the legislatu re itself and !t was only : .... :he 19th Cc;:t~ ry tllat 

jurisdiction 'I:jS ~:-.?; nsferred C • 1"';8 Englisn COl':, .3." 

[15J "These special circurnstances have already bet~n recognised In ·~lation 

to Parlia:""nentary Elections by L·le High Court c..f Fiji ir. the Fijian 

Association v. Arf Uti a Sam al~un u C"koba u and Otherf. CA. 0250 of 

1995 Fatiaki J. at p. 7 stated: 

, 



: I: S Constnul'onal tra,lltiof"1 IS succinctly E- '< pI8ined by Lord ut1joh tl in the 

course of d·livering the juJfJm f~, lt of the P. rivy C0W1Ci! in Devan Na i 'J , 

Yon e "'u"" '" T n ",k r1 CI t"'" 2 A C Wil-·· "101 s':lid at p 38 · · ~ " n., ,.~ l .... ' J .. ,'. ., ..... ''' , • 

onstituttonaHy de,' l~ j ons on q uestior~:. of comGsted ele; ·Lion are 

vested in '. he .assembly fvl V,:llich the con teste{! election has beee 

he ld , but [n the course of the 19[:-\ Century 'T3ny countries, 

' \c'udi;9 this c( :ry and ml'l'y 01 Yer MD",,;sty's po ~: ~~ess i ons 

C''' ;,~'' 38as <'1 doptec tho \ :ew tlqt as a de; :._' · '8~ian s of the ;o;. ~,; enl bly 

itself were apt to br'! governeci rather by political considerations then 

')1e justice L:,[ the cr~se it \Vas righ t and ,;J roper that :;...,:c,:h (, '.lestions 

should Ol': entrusted to the courts_ 

[16] "N,nast a centu r;,) e, rl ier in l}P6 and In similar vein, LO(G Cairns In 

dell I~ ring the judfjmc nt of the Privy Ccunei! in ThebvergE" I , Laundry 

[1 876] 2.'\C 102 said Of the two acts of U'0 Quebec Par liamrnt dealing 

with controvr-rted elections at page 106 "these two Acts of Parliam~nt .,. 

are Acts [8cu liar ir :hcir character They are not Acts constituting or 

pn ,Jiding for the der:.s ion of mere ordin<.lry clvil rights. Trl~V are Acts 

crea' no an entirely new, and Uf.' to that time I nknown, jurisdiction in a 

pcH1icular Cou:t of the colony, for the purpose of taking out, with its own 

consen t, of t i ~ e Icgisiotive assembiy,.and -' westing in lh,'{t court, that very 

peC'.i : :~j" jt.; sdiction :,rh 'cll, up to that time had existed in the legislative 

ass8rrhiy of decid ins election r"":;titions, and rBc;:;rmining the stalus of 

those who claim to be membNs of the Legislative Assembly, A 

jl.:-;sc1iction of that kind is extremely spec:al , and one of the obvious 

incident or consequences of such a j~.xisdiction !T.ust be that the 

jurisd: ~:~ic: ' , by who rr so ever:t is tv be exercised, should be exerci3ed in 

a 'Nay as soon 0.... possible br:;ome conclusive, and c1able the 

Cons'itution or the ~egislative Assembly 10 b.o:: distinctly and speed ily 

r:.nown. " 
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[17J 8, ~ne J. continUed "in thr~ :;or ~e xt 0, .1l-p ,cr'.~sent apn:cation and 

parapll rasi p the above uieta t h ,~re is not the sliahtcsc doubt In tn'/r :'";d 

tll,l t the 'peculiar' arid previously 'unknown jurisdict' ')n', ofthi~ High Covrt 

46 ')f the Constitution ,," nd nowh:"! re else", 

[181 Al l of those C8SCS reic.lted to Disputed Returns. In ""'~I judgment e>.3ct!v 

tile same rcasoniny :":;Jlies to the jL' i!:;l etion wh ich is be:'lg eXdc,sed 

ql.:c stlons a:: to whether the S E:..'~ of a member ·)f a House (' f Pa rfiam(~ nt, 

in Ih is case t;-ie ; lous,e of Represr;;:-,7:.1tives. r·:=,s becoiilC' v<,"'(;8nt is veste, 

in ,he ass f.· .... nbly conet., ! ned. In th~ absen...:e of a provision such as ~. ,~t in 

Sub-p<'1 r~nra~_~ h (b) thE:n ,llie Court V!Quld not he" '8 jurisdiction '1 i~e 

didfters c..f lhe Cor.,:;,:Ltion cie,-:~!y j-,.lj in mind _,,8se priw';:.,e:.. \·¥; ,I.,m 

fr;""' ,1ing both SUb,;xlr;1graphs 'e.) and (b) of section 7:3(1) :\ccordingly 

the High Court is not exe rri~: 9 its gen erai iL'ri~rli ction 8S conferred by 

section "j 20 of the Constitution but one specific811 J cor,ferred by s:· _:lion 

73. 

[19] Section 73 itself does not rre ~;r.ribe the procc:-~'· to be used tr- ·:::ommence 

an action w ,der paraGraph (b). Subsection (2) stdtes tha' "the validity of 

an election or return may be dispute': by petition adc:e' sed to the ':':ourt 

of Disputed Retu rns end not otherwise. It can thus be argued tr:at as a 

paragraph (b) that some other ~xigi n ating p,ocess must j--lve been in 

contemplation . Further, it would only have required the .'1rj,jitioll of a few 

words to paragraph 5 to ~rescribe the use of a pe:tition for inii ':l.ting 

applications lJllder paragraph (b) . 

[20] On he other hand it could be argued that by ~" e very pecui'"lr nature of 

the jurisdict ion being exercisGd and the n8l:;re of the 8iJolication itself 

that petition is the proper process for initiating the acEon . 



l.L q S~ctlon 160(2; of tr-,e electora l A, t speciri l.".ally imporrs the ru les of the 

Hig: ~ourt into Dtst-iu tcI; Elect ion Return c;,ses unless and until specific 

r" 'e:::i ore ~"'l~!(,';. by the c; i;': ~ 'l. sllce. The Ljiqh Cour4 Rules thE'lTlse lve:, 

are made urc,': section 25 of the I iigh Court Act. 

[22] uuc: ' ThiS mean th8 ~ Sflccific previs ion rn u~l be made befar ,: ihere are 

any ru HS of cou rt pertain il' O to th is peculiar jurisdict ion or, in the ,)bsence 

sf sr-ecifi ca :i; lade rul:"'!s, can <.:ild wi ll :i'~ ord inary High Court Rute ;; 

,;pply? 

[2~~1 Sectio:~ ~S(2) 0; the Supreme (Hig! \ Court Act sfQles : 

, ::.n:~~1 be ia'..ful for thr.~ ::h:d Justice to il' ·'\e ru les oi c;';i..\l l ci.:.,rrying 

~h i s Act into :2 ffect and in particular for .all or any Of ,the fo !lowing 

matters (tlia: is to say) : 

(a) r .. ' regu lating sittings of the Sllprem.e (Hiyh) Court for the dispatch 

at civ il bj<ness proceed ' lg5 therein Gild of a Judge sitti ng in 

Ch ambers: 

(b) for regulating the p'eading, pr3ctice and proced ure in the Sup reme 

{High) CaUl ~- in civil cGl ses :::lnd r:'1 atters whicll ' j) Her Majesty's H:gl1 

Court of ~- 's lice in Eng iancJ come lvv :t:l:n the ju:-;.scictioll of the 

Crown side the Ouee'ls Bench Oivisior thereof ; 

( " C) """ 

[24] Tr- nction at r Jre me ,j<; c:ear :y a civil as .opposed to a criminai case. 

Special provision' had to be made for 'the High Court when it was 

sitting as th e Court of Disputed Returns. In the case of an actio n 

under paragrap h (b), in my judgment, no SUe r1 special prov ision has to 
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be fn3de as th ,_ juris(~ici! on is givel l to the J-:igh Cout i se lf 85 HlP High 

Cour' 

Order C1 Hu!e of the Higll :':;~)L Rules s~des ';Wil' e, fu the t i n~'~ 

being, by Dr UIF!er :lny !~~ \V in foro' in ::-iji, :.;pecific p, "':v ision is rr ~ld e 

fO f re~ulatin g the p r:~. 't!ce and procedu fr:> In, or :1 re lation '.!. any 

partic .. \3r kmn of proceediw}~; in the High Cc ut, thesp.. rules shall not 

app!~/ thereto except in so f<,,:" as any such pi 'Jvis ion ;lpplies, 

c:orporates, 0, >lif.-lCrts t~e a~p ii C~1t:r'l 01 these r ui.;~" ,'/ilerher by 

eXp l'H3S re"'e rence the( ' ') or by reference ;') the rl' i(· s of CQu: t of :)r 

the pri::~::-~::;e or rroced Ife j:1, l~e Hj'lh Cou rt". 

i\o rules can cr rra ' .. e br: 8n made under P' agraph (b) and ti1;) refore 

the r.;gh CCUI, l"<.u!es ale not ex :.:~~ded. 

[20 ] Order 5 Ru le s 4(1) st~t~s "except i~l <ill' c:~--:~ of p l-'::e;?ri;no s wr'c; l by 

thG!\G \ules or by or und$r any Act are rcqu;rf!o to be hegun . ,: INrit or 

Onginatinn Swnmons or me ,-equired or 8t.:lhoilsed to be begun by 

Petition, Pr"oc .c:;dings may be (,rJ;j'Jn eithei by Wri t nr by Origina tirg 

Summons as the pl8intiff considers apr.;ropri8te" . I 

[27J Rule 5 stDies "proceedings n18j be begun tJ Originating rv1 otion or 

Petit ion if, but unly if, by these rules or by or under any Act the 

p:Jceedings in q~e.:.tion C. re required or ,ul.lionsed to be sc . ..Ie~jl! n ". 

r2r~l There IS nothing in the Pules or the Act speor'''';ally requinnu or 

autho rising paragraph (b) proceed ings to be beg un by petitio 'l . 

[29J Can it be said that by the very fac t the proc~eaings emanate direct!) 

from the Constitution that they should be begun by ,;c)tition. In many 

jurisdictions proceedings directly under constitutiona l Vf)visions are 

commenced by pei ition. However, the Hig'1 Court (Constliutional 
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:·~edress) huies 1998 are mal.C "in exe,cise of t[,e powers conferral 

U'Jon me (T!,e Chief Justice) by seclion · .. 1(1 0) of the Consllution an d 

u nde~ <!e~l ,In 25 of Ih:: H:gh Court Act". 

Those rule: concern applicatk;ns for redress unJ':'! f the Constitution 

nd referraL of CUi istitutiona! questiuiS , Rul E! 3 s tate::) that an 

applicotion to the H:" h Court for red rL'" under Chapter ~ "[lill ot 

Righ~s" r:' j be mar·": by molic r") supported by alii wit. 

[30] Although this is a somewhat differerl t kind of action Ul(~ ru les do 

slJpula!.e that applications for redress '~i:d er the Bill of Rights 

prOVisions 11 the Constitutiol! shaull, be con"l1nenced by motion 

S' :ppcied l.yaVid":',:" 

[311 The re are no other provisiot ,$ in the Consti ~t:don or rules I1Klde 

i:1ereunder wh'ch specifically or impliedly require tt,a t actions must be 

bmught by petition v ... ·hen constitutional n-:3tters are in qU:3stion. 
. . 

[32} Accordingly I summarise matt"';rs as follows: 

I, ) When tile High Court hears an ap plication under section 73(1 )(b) 

of the CO'1stitution it is. exercising a jL..risdictioll which it WQlI!:] no1 

oth. "'rv·,fS2 have ~).It for thflt provision. The court is not sittng as 

The COllrt o f Di~p·_:ted Returns . 

(2) Neither the Constitution nor any enactments or rules JnAde 

thereunce, stipulate how a paragraph (b) applic<'1tion is to be 

brought. It cann-.J· be argued tha: by imp lication a petit ion should 

be used. 

(oj The High Court Rules apply to applications brought under 

paragrap!1 (b). Tl10se rules state that proceedings may only be 
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beg:... '1 by pt.' :iion if tho:.. ; rules ur by any y·;t the pfDceedings lfe 

requirEu ur clll thorised to oe so b.~gun . That is ,";O t !.he case ir d 

paragraph (b) ·',.pp1i,cmico. 

[33] Accordin )Iy in lTi ~ judgmeni therr:fore these pl .. ;;eedings shQ ~J!d h;;ve 

been cornmence: .... by Originating ~'~ I !:-, lmon s. The I~SUC of a \lVrit is 

clearly not approp(~ate . 

. '4J . , 

aside any proC2" dings or the writ or other originaUn~j p·ocess by 

\'v~-iGil they were CJI ~J lm on til e ground '.lIat ~he proCN Girlgs wr~ re 

requi~ecl by any of these hules to :)8 begu n :)y orinirating pro l.C:'3S 

other tha i; \' !!:~ one employee]". 

[35] I:...t (he ~ l(; art of this case :>:c important subSi:.~t ive questic,", of !JW 

and fact wh:dl relate r0 tlNO memhers of the House of 

Representati ves. Whilst an Clpp iicalir··n under parag l..:i-J:1 (b) does r:::n 

have till'; same u(oen / Co) one un c! :~r paragraph (a), nevNtheless 

these ~.' matters wtl ic'l ~uJ be de~ witi , cXpCdi~;OL:S !y. 

[36J Accordingly l arder that :. 

(a) the '·Petitioner" is given leave within these proceedings to is'}ue 

an "r 'c':"at'l1" c. !""t"'1T""~" "!:pr· , lerl oy aff,·do · ",3 ' .. , I!J ..., .... ·',"'V"'" ~ .... ~ '-' 

served by 3.00 p.m. on 6th of February. 

(b) I order that affidavits In response to those of trot:: plaintiff are ' 0 

be ["ed "nrJ served by 3.00 p.m. on the 27th of February. 

(c) Any affidavits in reply shou ld be filed <",::1 served by " 00 p.m. 

on 13th of March. 



I' 

(rl l r· d e WI!! be :'l fc -:her hea " '9 of tr:: matter L. 1 the 2:-'1d of 

\ 1arch at 2 l.'J a.p-1. The OriQ i!!<ltiIY' Summons :;, ..... ou'r:J be 

{,wrked fer return 01 tha t d81" at that tin"e , 

[37) I order that the' :,etition€1 ' pay the costs of the respo dents for this 

aJ:I-'~'_ on in a ~;:Jm ~ .... '. !ssessl.;;.. Ie the ~' ence of the part' 

(RJ , Coventry) 

JIJDGE 

1 


