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APPEAL NO.10 OF 1981

DIK.CEN

J,i.AJ4ESIl NAlllIN IaWlli&

Mr. M• .I. :Be.oa!ie~d tor "the ~pell..mt

lIr. M..J. Soo"it aDd w.sa 0. JUllQa -ror tIll) Respondent.

The .:::..•.).•.,ellant is an em.,ployee ot Asi.:;.r.l. .i:uinta
(Sou.th Pa.cific) Ltd. havL~ boen lent to that compaIly
(whioh I will ccU.J.'the l1ji comj,'Ja.zJ,Y') by ita pa:Aent
company in India, which I will oall the 'Indian. Company'
to work 11'1 an executive position in the Fiji oompany.
As aJl emplojoe of the L1d1:::.noo~ he is anti tlod to
a gr'J.tuity :.lfter his workirJb oareer is finished, and
the basis ul'0n which he..was lent to tha Fiji compaf.y'
was '~hat tho l~tter was to keep the gratuity on foot
by sending to the Indian company 15 days' salary of
the appelJ.a.nt at the end of every 1"1nancia.l year for
the crad1 t ot Asian Paints (1M; a) Ltd. Employaaa'
Gra1;ui.tJ Fund. I think that the in1ientio.i".l. is that
an amount e~~ to fifteen daJs' salary is to be paid
tor there 10 nothir~ ~.b.ere req~ an em;ployee
to ma.ke C)Ontr1but10na to the GratuitY' J\md. The
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reSlJOnde.d.t c.laims that the aDlOWlt o~ tbat

payment is assessable to income tax. The
a~peLLant objeots. ~ main ground of objeotion
18 toot the a..GWl.llltof that payment is not part of
aPP81J.a.1lt'8 Fiji inoome, but arises from a. condition
made by the Indian com:,Pany ~.u:a.d1ng the alJpell211t

~or service to the F1ji oom~any, and the appellant
turns for aup,Port to tho Trust Deed set uD by the
Ind1a.a co:m;po..ny, d..:.ted 23rd .Deccmb~r, 1975 to a
Qoll~bor:.."tion ~ee,;nant ID-'i.debetween tha Indian
company and tho Fiji couJQ.r'...j' d:.-.ted 15th November
1976 and to a c~ntr~~t of servioe made by hLm with
lhe Fiji comlla.lY <b.tad 1st ::ay, 1978. I should
perhaps ex;;>liJ.in "tllat there are actua.ll..r two Trust
Deeds amD~ the ~aed dooumsnto. Irhe one relates
-;0 the Indian oompany' s :provident fund ani need not
~ f'u.rtha:c m.en·~ioned. The other whioh '!Ia.s .;:>roduced
in Court after tha a&t'.,)~d documante had been put in,
and was su:seqa~lltlJ ~kod as the last of tile agreed
doouments is tho ~r'.J.st .Deed.· of the grs.t-ll ty ftlild.

It is not alwaJs easy to read, but it reci~es that
the Indian COJ.'lJ;lWlYis settiDg up a fUnd for the
purpose of )roVidi~ gratuity to t110se emltloyaes of
the company e.ID.:ployedin India who sh..:.ll ba eligible
for m.em.bcrs::u.~ 0:.: the fund on thv ter;us a..'l6. co.nditiona
set ou.t. The Obj3cts vf the f'und are thus described
in olause 3. "The sola objeot of the fund is to
:provide gr:.::.tui ty tlJ oul)loyees of tb.a com.p8.ll.f elIl)loyad
1.u India eliGible in tlds be~..aJ.:fin accorcianlJa wi t••
thu r~t~s on thv retirement, at or after a 6~~cified
date or all their becolIli..:lti iuc::lp<.',ci tateJ prior to
sucll retirc.m.ont or on tl3rm.in:.,tion by re~~igu:.::.tio.l1or
otherwise of t..._~ir employment after a minimum pariod
of service or to th~ widows children or de)enaenta
of such em~loJees on their dea.th. It The COlll,t)~ -

tlult is the Iudi:;;.n comj?o..v- agrees to !Jake
oontributiona to the trustees according to th~ rv(Les



and t;10 r-D.~s proVide that 'the qu.::mtum. o£
oontributiollS is to be determined on the basis
of the gr~t"..dt7 ll.J.billty toot wouldbe
a.scertai~ed through a.D. ac"tuaria.l valuation
effected by an actuary or other r3asoJJab~e basis
having reg~d to the length of aarvi.o8 of each
member, provided t.:....at the a.;gregate of tile
oontributions payable by the oompany in respeot of
every .;],amber sbalJ not exceed 8lt';k of tha ~gate

salary of the member for eaoh year of servioe.
Then Rule 5 (e) provide s that if a Mmbar' e servioes
ar~ le.atby the oompany to a.n.y other ooml1any, the
member's serviaes are deema4t to oonti.nu.e and the
contributions Pal~ble by tha o~mpany -in respeot
of suc~ service" shall oontinue to be paid to the
Trustaas proVided tbat the oompany reoovars such
contrib...Ltions from the oompany to whioh the member's
services are lent. ~s point is oovared in the
ap;lioant's oo~trsct of service with the Fiji oompany.
Tho a.m.ouut of gro.tui ty wouJ.d appe.s.r to be covered
by au Indian Act cc.lled. the Puymsut of Gratuit;y
Act 1972. Than it is :proVided that g:r:1.tuity l1Qed
not be paid to a..:l employee dismissed for illisoonduo~
and the benefits ~a deol~ed to be s~ictly personal
to thJ amp~oyae and oannot bo ass1~d ol~g3d or
alienated. Gr~tui ty CaD. be paid 'to an em910yee who
retires on madic:....lgrounds. Then a m~;mberis
entitled to nominate a beneficiary or benoficiaries
to meei va t~.le gratuity in the event of hie death.
The company is entitled to disoonti.!.i.u8oontribu.tions
but r...as no power over oontribu.tions once tll..3Y eat
into the l~s of the ~staas, and on windjnd~p
the Trustees have to distribute the fw1d amon.:;the
employees who are entitled. The oollaboration
agree.J.ent reoi JeB thc.t the Fiji oompany h<..,sbeen
:promotedby the Indi:LIl oompany inter all.a, and baa
askad the Indian oom.pany to proVide 'kDDw-bowI and



teohnical advioe and ~roV1des inter alia for staf~
o~ the Fiji comp~ to g~ to India for ~uining,
and ror not more than six Gm,J?loyees of tha Indian
compaI.l3 to be sent to F1j1 at the oost and expense
of the Fiji oom,a;>B.n1'. AJJ:3 dispute under the Trust
Deed or under t.ba collabora;t;1on agreement is to be
arbitrated under Indian law. Theoontract of ser'l'1oe
reoites that the appellant has bean lent by the Indian
oOJDpaJJ¥ to the Fiji C01UPany in pursuance of the
oollahoration ~e.ment. bllt sha.l.l always be an
employee of the Indian company but subjeot to the
reguJ.atiollS of the Fiji com?a.I1Y and provides that
appellant is to serve as Chief Exec-<l.ti va and will
oa.rry out the orders of the Bo8.rd. of Direotors o~ the
Fiji COJD.11 •.1J.1Y. In addition to his salary the appellant
is to Ieceive free accommodation and SJL.Jnities,
-salth insurance, provident tund, resident insurano.,

entertajnment and other amenities, und also "g-r-tu1ty
at the rate of 15 do.ys' salary for 8a.oh oompleted
;r.¥ of serv::.ca. AOoordin&lYthe Fiji company shalJ

,
remit 15 dayll' saJary at the e...1d.of ever.r fioD.ociCll

yeo..r to the ::odian oompany for the cr:J di t o:f Asian
Pai.lts (Ind:iE~)Ltd. :Employees' Grc.tui ty Fund." fila
fi..w.::.lclause is a. curious one, for a1.though the
agrtlemeJ.1t isdaemed to be made in Fiji any diffarencc
ia to be arbitr~ted in ~ and suojeot to the
Ind.1.an Arbit;~~Uon Aot.

lIowev,r the d.1:f'f'aj,'e.nce in tillS appeal is
bet,reen the aplJfilllant and the Fiji Revenue Authorities
and is Silbj aot to Fiji Law. Mr. Bene:f1e1d for the
a.ppellant reminded me that the :oonay .".ellt not to the
appellant bu.t to the Indian oom?ai1Y, but he did not
oi te a:.a:yauthor! ty for the mtJney not bcil~ Dart o~
the aIJpallunt 'a income. ThoJ LlCome Tax Act, Cap.201
wouJ.d a)pear to be Ile--u.inst him. The definition o~
'total income t in seotion 11 includes tfD:tJ.3 othar
allowanoe or beuaf'i t provided bY' his elIlIJloyer or
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gr::;ntad in respect of em]loymentwhather monaY'.
or otherwise." YiT. Benef1eld eubm1ts that in view
of the dooumentsproduced and the arrangemants made
-ror this Indian national to work in fiji, and in
partic ular the tact that the amount of the gratui ty
1s forwarded to India without paas1.Dginto or through
the appellant fS hands, 1t does not to:rmpart of the
appellant fS .~'iji illOome. I would have thought it
almost too plain for a.rgumentt.ho'l,tthe gr-::.tuity is a
bene:fit provided by the appellant fS employer or
gr-:-Ultedin respect of his am';'Jloyman'i. His oontract
of service 1s with th3 Fiji Company,he is SUbject
to the cOAtrol of' the Bor:.rd of' Direotors of the
:P'1ji company, his sa.l:..:r-.r is paid bY' the l'1ji company.
The gr:~tu1ty 1s 81ther deducted trom.his sa.L:.ryor pa.1d
in addition to his saJ.~...ry bY'the fiji comr;aIlY.Then
Mr. Benefield refor::: me to proviso (0) to section 11
which provides that total inoomeabaJ.l include
-remuneration becomingdue ~~d payable in respect
of or in rel&tian to servi09S rendered by ~ person
during any year in any offioe or oLl.t11oymant,:md such
remuneration shall be the total income of that parson
for thB.t yao:r but sh,al.l not include the amountof
inducemont allow:J.IlCe,education allowance or the
proportion of the grs.tui ty paynble to ~ deei.~,nated
of':ricer by the Goverruuentat the Un!tad Kingdom"••••••
I understand ~er. Bene:r1eld's oonte~tion to be that

:'o.iD 2,Tatui ty 10 not "in respect ot or in relntion to
servioes rendered." 'Khat1s "in respect o~ or in
relation to services rendered" has bean diecussod in
a mun.berot oases. 1Ir. :Benet1eld oi ted Hochstraaser
v Mayes (1958) 2 WLR 982s 1 AER 3691 3 WLR 2l5t
3 AER 369: (1959) 3 AER 817t (1960) 2 WLR 63. The
facts in th.:;:tcnse are not at eJ.1 like the present case.
There the employer operated a houain.'j schemewhereby
it helped the emyloyeeto buy a huuse, and it he were
movedin the oourse of bi- empl.oymant,the employer
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h:J.dfil~st a9tion to blly the ~·l)USe,...•lJ if the
e~plo:rco l~d to sell i tol:::;e'.'1~J.,)ret}10 erlL.)loycr
would make GOvd3..i.1J laos. Tho ta~q)ayar was in
due course eldf'ted and ai'ter he l1'.::,j ofi\J.i.:ed his

,house to the em.)loyer he h£.d to soll it in the
open m:rkct and su.stctnad a loss of £350 which
his employer J..:..ly)~d to him. The revenue
claimed that this £350 was inco.m.e. The CL1im
wes rejcctcd at first insta."1ce, by a m.:...jority in
the Court of .\P}oa.1alld t.lIlrullJ;"-.uslI 1.:.1the House

of' Lords. YiSCOL,ultSimonds L. C. Ll tIle Iloi.lsa
of' Lords ::;3.i1 "TJpjohn J. before whomt;18 I:nttJr
firot c~e, aft.3r Cl ravi )}! of the relcv nt c:J.so l8.w,
ex:;}ress:Jd himself' thus, in a passage which El.1J.?ears

to me to aUlD. u:J the: l3.Win a Ill2..lmer1NhiohOaJ:.l..:lotbe
im.provod u~:joa. "In my judgment," he said "tho
authorities shew tl"J.is, tl.Jat it is .:J. guestioI:" to be
answered Ll t~'l') lic-:;ht of tho )~..rtic;.!lc..r f', ~cta of
overy C2SC whetl1cr .}r.:i.Ot ..:,~k:rticu.l:::r ,payment is
or is ~lOt c..l)rofi t arisi.:lG from the am)leymet.Lt.
D1areg',rdinc e~1ti:cely OOiltr8.ots for f\.:..ll cOl1.si-.l.Jration
ill mOlle,yor mo..:ley'sworth SJ.'1.d).Jrso.i.ul presents,
in my j u.d~;U;.::.It not (Jv:ry j ..fl'l04~t m.:Jo to a.i.1em~)loyee
is lleCeSS,xily cu:dJ to him ~s a )roi'i't nrisil1g from
his e.~::Jlofi;lC--'"lt. L.lu.eed, in my j:.uigmcnt the
authoritios shew t:u.;.t to be a profit ariai..:1t~ from
the eml'10~'illa.l-t;the }aJLlent must bG made with rei\n'sno8
t-.:.tlll3 80rvicec tLa eL.l.ployeerClj.ders by virii-.l.8 of'
his office 3llJ. it IDt.lfJt'bo somethill' in the fUlt'<ll'eof
a raw ..rd for oervices ~Lst pr3sellt or futurc::. tt

I would wit_J. i·,JS~.)ct to .x. 3e...:l.efiald 's argc:tm.Jl1t
say th~~t I find not tha sli6htast doubt iI~
cOij.cl'..l.<iL1.g'tri.J.t the !STatuit.{ in this 00.S6 is a
rew.:J.rJ.for serVic'~s a..•..l.J. ilotlliilg else. It scams to
~lJ.e tl1...::ttIle 1rust Dead is redolcilt wi tll the ideo.
that the gI":..tuity io :.:i YO .•.1 for sar-vi.ces rendered,
whotller in thaylst, the ,j)rCsclJ.tor tho future.



I do not know what the position 18 in India
as to income tax, but the Trust Deed appears
to enVisage 1nooms tax beiIl& paid on the amount
of tha gratuity, Whatever the position ill Ind1a
however, I have no doubt that the payments made
by the :Fiji oompany to the Indian company :torm
part of the reward paid for eerT1088 rendered by
the a.ppellant. Mr. SCott re:f'erred to several
oases whioh deal with the llabillt;r 8ither ot non-
residents or at residents serving ou.t of tile
jurisdiotion of the Courts in whioh action was beiDg
taken. But hal'e, although the a.ppellant is 8Jl

Indian national., the emp~oymentis in :Fiji and the
paym.e..:.tis made from Fiji. The appeal will be
dismissed with the result that oosts W1J.lbe paid
by the appellant to be agreed or $axed ill daf'a.u.l t
of agreement.
There is also a second appeal which reJ.a tes to
a.ppe1lant's 1979 asseeamant and in confOrmity
wi th counsel t s agreement that also will be dis-
missed.

( Ie.A. Stuart )
Court of Review

~ft Maroh, 1982


