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Mataitoga, .fA 

In the High Court 

[21 The Appellant was charged with one count of murder contrary to Section 237 of the Crimes 

Act. 2009. At the conclusion oftbe trial, the assessors returned a unanimous guilty verdict. 

The leamed High COUIt Judge concurred with the opinion of the Assessors and convicted 

the appellant. 

[3] The Appellant was sentenced on 22f1d August 2017 to Ii te imprisonment and to serve a 

minimum period of 17 years before being eligible for pardon. 

[41 In the High COUIt the appellant did not give evidence but instead his defence counsel had 

taken lip the medical impairment defence in terms of section 28(1) of the Crime Act 2009. 

Leave to Appeal to Court of AppC111 

[5] The Appellant tiled a timely notice of appeal setting out the following ground of appeal 

against conviction: 

"That the learned frial Judge erred in law and in fact ill nO{ adequute(v 
assessing and/or cO/lsidering the defence ofmenla! impairment as per Sect iOI1 

28(/) of the Crimes ACl, in light 0/ 

(i) The evidence (!f Dr Biukofo stating lhal he was unsure whether the 
Appellant could OJ' could not control hhi condllcf at the material lime. 

(iiJ That contradictions between the evidence given in ferms of the reports 
given in evidence hJ' Dr Biukoto and his evidence of being unsure as 
(0 whether/he Appellant could or could nol control his conduct at fhe 
time of committing the oflence. " 

[6] The following tllcts were referred to in the Leave to Appeal Ruling: 

"The deceased was slanding in/ront afthe Navakari Dairy and Bake,)! Shop, 
when sudden(y the Appel/anI had taken lhe kitchen kntle he had with him and 
stabbed the deceased in the n:'Shl side ql the chest and.tled jrom the scene. 
171e deceased had been rushed to Nadi Hospital where he had sliccumbed to 
his injuries. The accused was 27 years old, unemployed and had been a 
former patient (?fSaint Giles Hospital and had been spending most (d'his time 
roaming around Nadi town. " 
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[7] It was submitted on behalfofthe Appellant that the medical evidence given by Dr, Biukoto 

had been to the effect that he was not sure whether or not the Appellant could control his 

conduct at the material time. On that basis it Was argued that the learned Trial Judge had 

failed to adequatelv to assess and consider the defence of mental impairment. 

[8] In the submissions of the State, it was submitted that the learned trial Judge had in his 

summing up referred to 3 reports provided by the psychiatrist and that the !'eports had not 

established limbs (a) and (b) of section 28(1). The issue was that the Doctor could not 

confirm limb (c) of Section 28(1) which is to the eftect that the Appellant was unable to 

control the conduct. 

(9) In view ofthis position it may be necessary to consider the entirety of the Doc(or!s evidence 

and the psychiatrist's reports that were made available at the trial. 

Court of Appeal 

[l01 The appellant submits one ground or appeal against conviction, It states: 

"That Ihe learned tria/judge erred in law and.tac{ in nOi adequately assessing 
and/or consider the defence of menIal impairment as per section 28(1) Crime 
ACI 2009, in light of{l) Ihe evidence (!f Dr Biukoto Slating thai he was unsure 
whether the appellcml could or could not control his conduct at the material 
lime; (2) that contradictions hetl4.'een the evidence given in terms of the 
reports: given in evidence by Dr Biukoto and his evidence of being unsure as 
10 whether the appellant could or could no/ control his conduct at the 
materia/lime. " 

[11] The appellant did not give ev ide nee at his trial. However, the appellant submits that during 

the course of the trial and from evidence led by the Slate, it was clear that the defence of 

mental impairment was raised by the evidence of Dr Biukoio. From the record of the trial 

on 15 August 2016 in the Judges notes at page ) 13, counsel for the appellant had stated: 

'we rely on the defence of mental impairment'. This earlier indication to the court of the 

appellant's defence was maintained throughout the trial. 

[12] At the conclusion of the prosecution case during the trial. both parties agreed that there was 

"A case to answer" on the evidence before the court The defence decided not to call any 
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evidence and opted to address the issue or mental impairment in their closing statements 

to the assessors. 

[13) In reference to the three limbs of Section 28(1) of the Crimes Act 2019. again both parties 

agree that paragraphs (a) and (b) of Section 28( I) are not satisfied. The appellant's 

contention is limited to paragraph (c). that the appellant was unable to control the conduct 

constituting the offence. To suppOl1 this contention, the appellant relies on medical report 

of Dr Peni Biukoto dated 25 September 2013 and his oral evidence during the trial of the 

case. 

Mental Impairment 

[14J Section 28(1) of the Crimes Act 2009 detines mental impairment as follows: 

.. 28. (1) A person is not criminally responsible/or an o[lence if. at Ihe 
time l?l carrying out the conduct cOI1S1i111ting the offence. the person 
was sujfering/rom a mental impairmentlhal had the ellec! that 

(eI) the person did not know the nature and qua lily oflhe conduct: 
or 

(b) Ihe person did not know lhat Ihe conduct was wrong (fhat is. 
the person could 110t reason with a moe/erate degree of sense 
and composure ahoul whether lhe conciuct, as perceived by 
reasonah/e people, was wrong): or 

(e) lhe person was unable to control the conduct. 

(2) The question whether the person was sldlering from a menial 
impairment is one o/ipct, 

(3) A person is presumed not to have been sl~[leringfiY)fn such a menial 
impairment. 171e presumption is on!:v displaced if it is proved on I he 
balance ofprobabilitie .... (by the prosecution or the defence) thaI Ihe 
person was sl!D'ering/rom such a mental impairment, 

(4) The prosecution can onl:v re/:v on this section if the court gives leave, 

(5) The COUl'l must return a special verdict thaI a person is not guillY (?l 
an ojJence because l~f mental impairment {land only if it is sali,~t;ed 
that the person is not criminally responsihle fbI' Ihe offence on~v 
he cause qla menta! impairment. " 
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[15] There are two important points to note right away from the above stntement on mental 

impairment and these are: 

(I) Section 28(2) states whether a person suffers from mental impairment is one offact. 

Whether or not the facts presented disclose a state of mental impairment is for the 

assessors to decide based on all the evidence and proper directions of the trial 

judges on the matter; 

(ii) Mental impairment is onty available as a defence, if it is proven 011 a balance of 

probabilities by either the state Of' defence that the accused person may be suffering 

mental impairment. 

I~eview of Evidence Relevant to Medical Impairment 

[161 In the context of this trial, there are three items of medical evidence that were mentioned 

by the Justice of Appeal sitting alone that may be considered by the full court, which may 

be relevant to the clai m by the appellant. They are as follows: 

(0 Appellant's interview with Dr Sefanaia Qaloewai, Prison Clinic, Suva Remand; 

(ii) the written report dated 25 September 2013 submitted to the Suva Magistrate Court 

by Dr Peni Moi Biukoto; 

(iii) the evidence given by Dr Peni Biukoto in Court during the trial. 

[17] The appellant's defence is based solely on the evidence of the expert witness Dr Peni 

Biukoto who provided a medical repm1 on 25 September 2013. That report stated the 

following at page 3 of Dr Biukoto's Medical Report, under subtitles: 

"Medical Assessment 
The accused has a personal history o/Schizophrenia. He also has a personal 
his/ary afnot taking medical ions prescribed by doctors to keep him mental{v 
.'lIable, 

Medico-Legal Assessment 
On the issue o.j'his knowledge qj'his actions at the time of the alleged a/fence. 

in mil opinion if is more like Lv than not thul the Accused was aware or his 
actions and underSlood the health CONsequences of' the act or stabbing 
another person. [my emphasis] 



It is possible Ihat he was acting under the influence (~lperseclitor)' thoughts 
(i.e, others persecllted him). However, it is not possible to ascertain whether 
this was based on realilY or menial illness, dlle to his lack (?lclari/icatiol1 (~l 
his thoughTS. 

On the issue ofhL" fitness 10 plead. in mv ollinion, the Accused does not have 
the capacitv to advise his la.lYj:.er in his defence. 

Recommendation 
1. The Accused does not express any emotional concern over his Legal 

circumstances and (he heal(h status of Ihe viclim of stabbing. The 
Accused shows more concern ahout retul'11il1g (0 ht:\' village. The ACClised 
does 1101 take medications on his own accord. Fami(V members appear 
to show low inleresl in Ju:~ adherence 10 prescribed medications. 

2. On inlen1iew with Dr Qaloewai. the Accused staled thal lhe Vlcflm 
bothered him. 171e Accl/sed stated [hal olhers in the viliage bothered him 
in (l similar manner. The Accused did not clarifY his statements. The 
Accused slaled ignorance of name a/victim. The AcclIseds(ated he llsed 
a kitchen knife with intent 10 injure Ihe person. He did nol express anv 
inlent to calise death. He did not show Cln1! sign of rem or ,'if:! over death of' 
Ih~ ... yictim. He showecig lack of concern and anxielv over his leW. 
{,.'ircumstances. He denied hearing commanding voices around time ()j' 

alleged qffence. The Accllsed was alerl and oriented to time. and person. 
The /L<;:J:JJ.sed cooperated will) interview and did not show agitaleJ or 
aggressive behavior. 

3. On interview wilh Dr Biukoto. The Accused said that he allegedly Slabbed 
a maltLfijian o{Jndian ethnicitv ('kat !dia ') at the slore al Nam%moto. 
He stated rhe qllt:ged stabbing occurred on a Fridavjn the afternoon, 
olliside in [ronl alth.r£§!ore. Hg slated a kitchen kt.1.l1e was !±ted /0 slab 
Ihe male. He slated he met the mgle at the bus SlOp. He staled he looked 
for a knit'e with intent to Slab the person. lie denied intent 10 cause death. 
He lOok the kn(/e from a home belonging to a fami~y member. The 
Accused claimed (he male "marked" him, so he/allowed Ihe male To the 
slore. 171e Accused did !Iol c/artlY meaning qlhis slatement. He claimed 
Ihe people qf NaT110{Omoto (i.e. the i-Taukef) and F{iians of Indian 
c{hnicity ajien leased him. nYe Accused denied influence oldelusions or 
hallucinations, The Accused showed a lack of concern over his legal 
circumstances. The Accllsed was alert and oriented to time, and persall. 
[emphasis mine l 

Mental State Examination 

lIe appeared alert. He appeared calm. He walked into Ihe interview area wilh a 
normal gait. He did not display any odd or bizarre behavior. He waited calm(v 
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during questions posed by interviewer. He remained seated in one spot throughout 
the interview. He displayed acute awareness of surroundings. He showed little 
;nleres! in the interview. He did not appear concerned about his legal status. 

[18] Now at pages 121-123 of the Court Record in the High Court Dr Peni Moi Biukoto's 

evidence during the trial is set out. His examination in chief is similar to the parts of the 

report referred to para 16 above. At page 122, Dr Biukoto;s evidence is recorded as; 'In all 

the reports (that is three now) [ maintained that the accused was aware of the nature and 

9v,ality of his conduct at the time of the alleged offences. In the 11rst report, the accused 

was not fit to plead. Second report. he was fit to plead. Third report, he was tit to plead. ' 

(19] At page 123 of the Court Record, Dr Biukoto during re-examination answered a question 

thus: 'He was aware of the nature and quality of the conduct. He knew the conduct was 

wrong. r am not sure on whether or not he can control his conduct. 

[20] The appellant submits on the basis of the medical evidence reterred to above, in particular 

the last sentence of Dr Biukoto's evidence referred to in para 18, the detence of mental 

impairment was available to be put to the assessors under covel' of proper directions of the 

trial judge. That did not happen, and it prejudiced the interest of the appellant to a fair trial. 

fn this regard the appellant also submits that the presumption raised in section 28(3) of the 

Crimes Act 2009 had been displaced aftet· the evidential burden referred to In section 59(6) 

of the Crimes Act 2019 had been discharged. 

[2 J) Taken alone in the narrow context of the apparent contradiction in Dr Biukoto's medical 

evidence there maY be sufficient basis for the defence of mental impairment to be 

considered by the assessors and the trial judge. In reviewing the court record, it is noted 

that the trial judge did address the issue of mental impairment in Slimming up to the 

assessors. I will come to th is later in this judgement. 

[22] There were other evidence adduced that provide some criteria which the trial judge might 

use to make his determinations. Some of the answers given by the appellant to questions 

put to him during the caution interview were relevant evidence informing his mental state 
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at the time of the offence. These are referred to below, in paragraph 24. It showed that the 

appellant was aware of what he \-vas doing and indeed his actions on the date the oftence 

showed that he was in control of his actions. 

[23] The relevant parts of appellant's caution interview is set out below. 'rhe caution In[erview 

statement are at pages 81 to 84 of the Court Record (page 4 of the Caution interview 

statement is missing) where the appellant answered certain questions put to him by the 

Police Officer as follows: 

AI page 3 o/the Cllutioned interview the f{Jllowing 0 & A with the Appellqnl: 

Q38 rVhen YOli arrive who were in the house? 
A Newt/ai and her hushwul 

Q39 Who is Neumai? 
A Beu's duughter 
Q.j() Didyou bring anythingjrom {IWI hOlJse? 
A Yes 
Q-II If'hal dldyou bring? 
A A kitchen kni/e wilh a wooden silver handle, 

Al page -I o{the Cautioned Jnterview the ({JlIowing p & A with appel/alll 

Q./J Then lvhal happened nexl? 

A I came 10 NOf11%fll% shopping cenrre 

Q44 Whm didyou do:> 

A I slabbed then ran away 

Q-I5 Whom did you stah? 

A Indian man 

Q46 TJlhich particlliar part 0/ his hot{v you stab? 

A His chest 

Q45 Didyou know this man 

A No 

AI Page 5 otthe Cautioned inlervieH' the fiJI/mil/it!:. Q & A with rhe Appellant. 

Q57 Where was lhe blade? 
A I didn 'I knOH' 
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Q58 Where was the handle you have taken if with you? 
A I threw it on [he road side towards NamOLOmoto village. 

(SEARCH WAS CONDUCTED WHERE HE POINTED OUT BUTlT WAS NOT 
LOCATED) 

Q59 Why did you stab the Indian man? 
A Because 1 hated him. 

Q60 According 10 a witness he said that you demanded.from him hut he 
rejilsed. What will you say ahout lhat? 

A 1 didn 'I do that. 

Q61 There must be a reason why you have done this? Can you tell me. 
A Refilse to answer. 

Q62 Afier stabbing (his man hm ... did enter Namotomoto village? 
A 1 ran. 

Q63 W/~y didyou run? 
A Because I knew 1 have it?iured him. 

Q64 Did you know what happened 10 Ihis Indian man'! 
A He I:'idead 

Q65 Do you wish 10 say anything? 
A No. 

Q65 Do :VOli wish to read or hear (he contents of the interview in the j()rm ql 
questions and answers? 

A I wish to read il {?fter it is printed out. 

Q81 Do you wish to correct, aller or add anything in your statemenl? 
A No. 

Q82 Was there any threat, promise or inducement held over to you 10 give 
answers 10 thesejoregoing questions? 

A No. 

Q83 Are these Xla/ements consisli'ng 0105 pages Irue? 
A Yes. 
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Q84 Have YOli made these statements (?/yollr Oll'n,/f'eewif!? 
A Yes, 

Q85 Can you s('511 on all documents to (/{:knowk.·dge that the interview was 
made in ow' p"esence? 

A Yes, 

Expert Opinion 

[241 The appellant has based his main ground of appeal on the contradictions in the expert 

opinion given by Dr Peni Biukoto. Whether or not the facts disclose a state of mental 

impairment is a question for the aSSessors. Expert opinion does not determine the outcome 

ofa case on its own unless accepted by the trialjudgc. In law, the role oCthe expert witness 

was explained by Lord President Cooper in Davie v Edinburg Magistrates [ 19531 SC 34, 

40 thus: 

"171eir ell/tv is 10 furnish the judge or jI/TV with the necessar\! scienti/h: criteria 
fiJl,testing the accuracy o/their conclusions. so as Jf) enable the judge or jur\! 
to limn their own independent judgment bv the application of these criteria 
IU !he {aels proved in evidence." 

[followed by the Fiji Supreme COUlt in Chandra v the State [20! 5 j FISC 32: CA V 2015 

(10 December 2015)1 

[25] In assessing lhe above statements given by the appellant during his caution interview dated 

22 June 2013, in the presence of Sergeant Atunaisa, it is open to the assessors as a matter 

of a fact-finding exercise, as required under section 28(2) of the Crimes Act 2019, to accept 

it as sufticient to remove the doubt created by Dr Biukoto's medical evidence and reach 

the verdict they reached at trial. The assessors are not bound to accept the opinion of 

medical witnesses, however experienced. The evidence relevant for the assessors 

consideration includes not only expert opinion but all connected facts as well as statements, 

if any, of the appellant himself It is a finding of fact on the evidence adduced in court 

which the assessors may accept in reaching their verdict. 
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~~ --- ---------------------------------. 

[26] From the above analysis of the relevant law applicable and evidence, the Appellant's 

submission that the trial judge did not place adequate weight on the medical evidence of 

Dr Biukoto has no merit and is dismissed. 

Trial .Judge I>id Not Adeguately Assess 
and Consider Mentallmpairment in Summing up 

[27] It would be useful to state the law relating to burden of proof and standard of proof for the 

defense like in this case, where a law creates a presumption that the matter exists unless 

the contrary is proved. Section 59 (I) Crimes Act 20 19, states, that subject to section 60, a 

burden of proof that a law imposes on a defendant is an evidential burden only. Section 59 

(7) defines evidential burden as 'the burden of adducing or pointing to evidence that 

suggest a possibility that the matter exists or does not exist'. Section 60 (b) and (c) state 

that a burden of proof that the law imposes on the defendant is a legal burden if and on Iy 

if the law expressly-

(b) requires the defendant toprove the mater or 

(c) creates a presumption that the matter exists unless the contrary is proved. 

Section 61 of the Crimes Act states that a legal burden of proof on the defendant must be 

discharged on the balance of probabilities. In terms of section 28(3), a person is presumed 

not to have been suffering trom a mental impairment and that presumption is displaced 

only if the contrary is proved on a balance of probabilities by the prosecution or defense 

(whoever asserts it). Thus, the burden of displacing the presumption that he was not 

suffering from mental impairment at the time of committing the offence was upon the 

appellant (when he asserted it; the prosecution did not assert it in this case) and as a result 

of section 60 (b) and (c) it is a legal burden to be discharged on a balance of probabilities. 

Legal burden means the burden of proving the existence of the matter [vide section 57(3)] 

as opposed to a adducing or pointing to evidence that suggests a reasonability possibility 

that the matter exists or does not exist. 

[28] The appellant having referred to the medical evidence of Dr Peni Biukoto as evidence 

which states he was unsure whether or not the appellant could control his conduct at the 

material time, thus pointing to only a possibility that he was mentally impaired. However, 
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the legal burden of rebutting the presumption that he was not suffering from mental 

impainnent at the time of committing the offence remained with the appellant until 

discharged on the balance of probabilities. 

[29] Despite this evidence being pointed out in their closing statements, the appellant submits 

that the trial judge did not adequately assess and consider the mental impairment in his 

slimming up. The appellants did not provide any guidance based on law that would address 

what \liould be an -'adequate assessment" by the trial judge during his slimming up. 

[30) It is trite law and in the interest of trial fairness, that where there is evidence before the 

cOUlt which could justi(y the finding by the assessors of not guilty due to mental 

impairment, it is the duty of the trial judge to give the appropriate direction to the assessors 

and to leave the decision thereon to them notwithstanding that the defence does not seek to 

raise stich an issue. In this case the evidence of mental impairment could have been better. 

if more were extracted in cross-examination from Dr Biukoto and the medical report of Dr 

Selanaia Qaloewai. referred to in page 143 July 2013 of the COlll1 Record, was made 

available. 

1311 In reviewing the summing up of the trial judge to determine whether it was fair and 

reasonable, given the evidence in this case. The following passage are relevant: 

0) On directions relating to the defence of mental impairment, the trial judge stated: 

.. J 6. In their dosing suhmission. the defimce submilled that the accused 
was not guilty afmurder. by reason of 'mental impairment " pursuant 
to section 28(1) of the Crimes Act 2009. Firstly, as a matter aflenv. 
a person is presumed not to be sNflaring/rom any mental impairment. 
Secondly, this presumption can be displaced by the defence ifit proves 
on the balance (~lprobabilities that the person was s~flering from 
Slich a mental impairment. Third(v, a person is not criminal(lI 
responsible/or an qQimce of at the time qj'carrying out the crmducI 
constituting the (~U;!11ce, the person was sl!ffering porn mental 
impairment that had the e.tfect that: 

(a) The person did 1701 knO\l' the na/ure Clnd quality (~f'the conduct; or 
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rh) nle person did nol know thai the conduct was wrong (that is, the 
person could not reason with a moderate degree of sense and 
composure about whether the conduct, as perceived by 
reasonable people, was wrong): or 

(c) The person was unable to control the com:fl.lct 

17. The question whether the person was sl!lferingfrom a mental impairment is 
one qffact .li)r you. 'j\,fental impairment', as a concept. encompasses 
various types of mental conditions. It includes 'senility, intellectual 
disability, mental illness, brain damage and severe personally disorder '. 
One could easi(v argue that any person having any type of 'mental illness', 
could escape criminal liability, even for an qffence qf murder. as in this 
case. However, the law does not give a blanket cover 10 people suffering 
.Ii'om any type of men la/ illness 10 escape crimina/liability. 

/8. For the dejimce t?l 'mental impairment' to succeed, the defence mllst prove, 
on ihe balance (~lprobabililies Ihal: (1) the accused is sl!fferingfrom a 
mental illness, at the material time; (2) the acclised did nol know the nature 
and quality oflhe conduct. at the material lime; OR (3) the accused did not 
know the conduct was wrong; OR (4) the acclIsed lvas unable to control the 
conduct: {fthe defence succeedfJ on the above. Ihen the accused is nol g;uilty 
of murder, because (~f mental impairment. 
[Pages 63-64 Court Record] 

[32] The court then directed the assessors as follows on the relevant state evidence; 

32. The ,S~ate next referred to Doctor Peni Biukola's (PW2) sworn evidence. 
P~¥'2 was the former medical Superintendent o/Saint Giles Ho,spital/rom 
2012 to 2016. lie is a doctor by profession and ~pecia!ized in p.\:vchiatric 
health and treatment. He is an expert in Ihisfield. On this partlcular case, 
he had prepared lhree psychiatric reports to the coun The fitst report was 
dated 25 August 2013 and it was tendered as Prosecution exhibit No. 16. 
771e second report was dated 20 Aug'ust 2014, and it was tendered as 
Prosecution exhibit No. 17. The third report was dated 13 April 2015 and 
it lvas tendered as Prosecution E'>.·hibit no. 18. The reports e.mmined the 
accused's mental slate atlhe time qf the offending. According 10 Doctor 
Biukolo, the accllsed did not know the nature ami quality (?f his conduct at 
the time he stabbed Ihe deceased, (Ind well knew it was wrong. He said he 
was not sure on whether or not he can control his conduct al lhe lime. 
According to the Slale, Doctor Biukoto IS above opinions meant the defence 
qf 'mental impairment' is not available to the dejiHlce. 11 is the State's 
argument that when the accused ! .. tabbed the deceased. at the malerial time, 
he inlended to cause his dealh. 
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33. Allernative{v. the State argued that when the aCCllsed slabhed the deceased 
in the right chesl, at the material time, he was reckless I causing his death 
Was the acclIsed aware (?f a s'ubslantial risk that the deceased would die i/ 
he stabbed him in the right chest with a kitchen knlfe? Having regard to 
the circumstances known to him (i,/!, he had in his possession a kitchen 
knife, the deceased was unaware of Ms plan/a stab him und if the knife wus 
lIsed as a weapon, it 'will calise h?iuries), was it just(fiable 10 take a risk b:v 
slabbing the deceased in the right chest? In my view, he was not justifIed 
in laking a risk (!fslahhing he deceased in the right chest. In any event, it 
is a matter enlire{yfor YOll. 

34. ({you jlnd, after conSidering the above thaL, the accused intended to calise 
the deceased's death by stabbing his right chest with a kitchen kn(/e; or 
alternatively, thai he was reckless in causing his death, then you must/inc! 
the accused guilty as charged. [/otherwise. you mustfind the accllsed not 
guilty as charged It is a mailer cntin.!(v jiJr you. 

[Page 67·68 Court Record] 

[33] The trial judge also directed the assessors to the evidence tbr the appellants, 

35. Although the accused choose to remain silent and called no witness, in their 
closing submission they suhmilled that the accused was nol glli/~r' of 
murder, because when he stabhed the deceased at the material lime. he was 
mental{v impaired. On this pOint. you will have to careful{v consider Ihe 
evidence qj'Doctor Peni Biukolo (PW2) and the contents (lthe three 
psychiatric report he sub milled on [he accused Doctor Biukoto was (~l[he 
view that the m,:clIsetl, when he stabbed the deceased in lhe chest on 21 JlIne 
20J3. was aware of the nature (md quality ql'his conduct at the time, ant! 
knew thatlhe same was wrong. /,W2 was unsure whether or not he could 
control his conduct at the lime, In terms of section 28(l){a) and (b) of/he 
Crimes Act 2009. it would appear, given Doctor Biukoto's opinion, the 
defence qj'memal impairment was not available to the defence. How you 
treat Doctor Biukoto's opinion, is a malleI' entirelyfo/' you. If you accept 
his opinion, you will have to .lInd Ihe acclised guilty as charged [l 
otherwise, you will have to consider the sirenglh o/the prosecution's case. " 

[Pages 68~69 of Court Record 1 

[34]' From the passages quoted above from the trial judge's summing lip covering the issue of 

the defence of mental impairmenl and the reference [0 the relevant evidence adduced in 

court on the same and in the lighl of all the other evidence, it is unreasonable to submit as 

the appellants have, that his defence was not adequately summed up to the assessors. 

[351 Rather, a more robust cross examination of the evidence carefully examining matters such 

as (i) the mental illness history of the appellant and (ii) Dr Biukoto's oral evidence and of 
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the Medical Reports that he tendered, to flesh out how he reached the findings espoused in 

his Reports, is likely to have been helpful in establishing mental impairment. The answers 

elicited in such an exercise may have provided a more meaningful and fulsome picture of 

the mental impairment issue in question here, The difficulty of the appellants complaints 

is that on the evidence available to the court, the summing lip by the trialjudge is adequate. 

[36] On the basis of the totality of evidence adduced at trial, 1 conclude that despite the 

complaint raised in the appellant's appeal against the trial judge's summing, there is no 

miscarriage of justice. There being no other basis upon which the finding of trial court may 

be impugned, I conclude that the appeal against conviction has no merit and is dismissed 

Qetaki, JA 

[37] I have read and considered the judgement in draft and I agree with it and the reasoning, 

ORDERS: 

1. Leave to appeal refused. 

2. Appeal against conviction is dismissed 

~~ /~ 
Hon. ,Just ate Qetaki 
,JUSTICE OF APPEAL 
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