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Judgment of Qetaki. JA and agree that the appeal aguinst

also concur with the sentence proposed 6 be now



imposed on the sppellant. However, for the sake of clarity, ©omay muke 4 few brief

whservations on one aspect of the appeal.

With the dismissal of the appellant’s appeal against conviction under section Mol
the Court of Appeat Act. as Qetaki. JA has stated. this court clear! v has ne Jurisdiction o
consider his conviction appeal. Therefore, the court is funcrny as Bar as the renewed
grounds of appeal or additional urounds of appeal avaiust comviction are concerned, |
beleve thar Qetaki. JA hud considered the two addition grounds of appeal oniy 1o
demonstrute 1 the appellant that bis appeal against conviction mcluding the additional
grounds is Frivelous and not hecause this court assumed furisdiction ¢ hear the

appellant’s conviction appeal,

Oetaks, JA

Background

This is an appeal against conviction and sentence arising rom a teiad ar the High Count
W Lautoka. where the appeliant was churged of one count of $Sexual Assault contiasy
section 2100 ) and ene count of Ragre contrary 10 section 207 (i1 and 2ibh of the
Crimes Act. Following his triaf and at the end of the summing ap. on 23 Aorid 2019, the
fearned rial judge had agreed with the unanimous opinion of the assessors that the

appellant was guilty of both charges against him.

On 24 April 2019 the appellant was convicted on both counts and was on 29 Apeil 209,
sentenced (o an aggregate sentence of 17 vears and {1 months imprisonment with a non-
parofe peried of 16 vears with a permanent noo-molestation and pon- contact orders

Issued under the Domestic Violence Aot

Itwas alleged that, on 24% June 2017, the appelant came and sat nexd 1o his 7 vear ofd
grandniece who was in class 3, touched her thighs and inserted his right hand inside the

child victim’s shors and wuched her private part. meaning her vagina, with his finger.
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According (o the particulars of the offences in the faformation, on Count 1. the
appettant, on 24% day of June 2017 a Matanagata, Vatukoula, in the Western Division.
unfawfully and indecently assaulted “J8”. On Count 2 the appellant, on 240 day of
Junie 2017, &t Matanagata, Vatukoula in the Western Division. peneteated the vulva of
“d57. a child under the age of 13 vears with his finger,

On 30" May 2019 the appellant filed an appeal through his counsel against both
conviction and sertence. There were 5 greunds ot appeal in support of an application for
leave 1o appeal before g single Judge. Although the appetian ondy purssued 3 grounds
against conviction, all the 5 grounds were considered by the learmed smale Judge, The
appeliant abandoned his appeal against sentence and filed Form 3. However, the learned

singhe judge had reservations, stating. at paragraph {33] of the Rullng:

“though the appeltant had filed an application 1o abandon hiv sentonce
appecd in Form 3 which has to be considered By the Court of Appeal in die
conrse, wpon a pevisul of the sentencing order in view af the senrence of 17
years and 10 months, T began 1 have some reservations of the propriety of
the seatence ia the larger comest wheiker the seferce fits the gravity of the
crime wimd in keeping with curvent sentences in vimitar vases, Laiformiy is
wit important wspect of the sentencing exercise. "

On 239 March 2021, the leamed single Judge dismissed leave 1o appeal iR
3

CONVICLOR in terms of section 35(2) of the Court of A ppeal Act, and allowed leave o

appedl against sentence,

On 23 August 2023 the appeliani, who now is unrepresented, fled his intention o
renevy the grounds of appeal against conviction that were dismissed by the leamed
single Judge, He afse wished to rise new additional groungds of appeal against both
conviction and sentence. twgether with his submissions on the additional grounds, Om
19 November 2003 the appetiant wroke to the Court expressing his wish to fie new

grounds against conviction.



The Law
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Ar appeal against conviction and sentence to this Court may b made with feave of
Court. pursuant to section 21(a) and (8 of the Court of “Appeal Act. The test for feave to
appeal againgt both conviction and sentence is reasonable prospect of specess, as
established through law Caucan v State [20018] FICA 171 AALOO29.2016 (4 Ociober
2018y Navuki v Sate P208] FICA 172 AAUO03R2016 ¢4 Cotober 2018): State v
Yakarau [2018] FICA 173; AAUGDS2 2017 (4 October 2018); Sadrugy v State (20191
FICA ST AALOOT7.2015 (6 June 20197,

When a sentence is challenged the test i aot whether it is wrong i kiw but whether the
grounds of appeal against sentence are arguable peints undec the four principles outlined

in Kim Nam Bae v State AALOOTS of 201 1] FI991 FICA 21126021999y namely. that

the sentencing judye:

E. Acted upon a wrong principle,
,\g owed extraneous or irrelevant matters to guide or affect him.
Mistook the facis.
v, f’%ll:ic,if o Fake into account some refovant consideration,

Section 2303y of the Court of Appeal Act provides:

“On appeal ageinse semtence the Court of Appeal st Hthey think that o
different semence should have been passed. quash the semjonce petsseed o
the trial and pasx such other sentency swarranted by law Ay the verdics
(whether mare or Joss severed in substisution thervot us they think anghi o
have heen pussed. or may dismivs the uppedal ur muke such otfer order ax
they piink fuse 7

Seetion 33 (13 of the Court of Appeal Act provides:

“iFon filing of notice of appeal o of an application f leave (o ap;@mé 27
Jadge of f}w cowrt determings thar ihe u;);smf B vexgarivns o finvefous oF i
bosited to fail hecause there is no right of app wl ar po il o seek lewe b
appeal, the judse may disaivs the upwez!



Leave stage - Grounds of appeal against couviction

{13]

Fhie grounds of appeal against conviction hefore the tearned single judge are as follows:

Ground 1,

That the irial judge erred in law and Jact by holding in his voir dire ruting e
parageaph 45 thai the Appellunt s cantion interview statomen s nol obtained
by an lproper practive

In saving so. the Triad Judge failed fo consider:
L8 That the lerview statement did mn expressty show Har:

tap The appellam seas given the oppETininy cord liberty to read for
Himself the contents of the stiemeny before signing I nor

i) That the record of interview was not read (o the Appellant by the
police interviewing officer before the appellant signed i

P2 Thet Quesiion 93 of the inerview was very wnfaly o put fo the appellam
and 1o be answered by him when the coptepts af bis staivment vas neither
sead By him nor read back fo i by the interviewing offiver

Ground 2,

The trial judge erved in faw and fact by fatfing o direct the assessors in hiv
suntning ez that the Appellumt & interviese statement did non xpressiv show the
Appetlans hid read his interview statement nor thar it was read beck 10 biny by the
tterviewing pofice officer

Ground 3,

The iricd judge misdirected himself in his Judgreent by failing o cousider thar it
Wty wnfair for e appeliant to sisn his caution interview ssithout heing ghven the
opporturily and liberiv fo read it himself nor that it was read back 1o hin fv b
police imerviewing officer

Gronmd 4,

The dricd fudee erred in law wnd Jueis by misconsiruing the liov on recens
complatn in the liyht of the Supremie Court decision in Robit Prasact v Fhe State,
Crimirad Petition No, CAFG02.4 of 2018,

Ground 8.

The fearned wrial fudge erved in oy and it fuet by misdirecting the assessors apcd
Himsell om the unreliobilite: of the evidence of the vomplainant wud other
DYOECCHIION WiBnesSyes.
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After consideration of each ground, the leamed single judge concluded that that none of
the five grounds against conviction were arguable. He held that the grounds have no

prospect of success in appeal. they are vexatious and should be dismissed i terms of

section 353(23 of the Court of Appeal Act: Naisua v The State CAV 1) of 2013 20

November 20.The appetlans’s appeal against conviction was dismissed in lenns of

section 3523 of the Court of Appeal Act.

Full Court of Appeal - Ronewal of grounds of yppeal aouinst couviction

The appellant’s inteation (o renew the grounds of appeal that have been dismissed by
the Jearned single judge under section 33(2) of the Court of Appeal Aet raises the issuc
on the Jegal effect of a dismissal under that section. AL the hearing, the appeliant was
mformed that the Cours cannol entertain the apphication for renewal of graunds because
o did mat have the jurisdiction 1o do so. The dismissal under 357 is in eifect o final
decision of the Court. An appeal weainst dismissal must g0 before the Supreme Coun,
should the appellant wish to ke the matter lurther. The Court's position was explaimed

by the appellant who indicated his understanding and acceptance of the position.

In Amens Araibuly v The State [2015] FISC 31 CAV 32015 (23 Ocloher RUIRSN

(Court of Appeal AAU 102 of 20133, the Supreme Court had considerad and comsment
on a similar stwation where section 33(2) was applied by a single judge in dismussing

the grounds of nppeal at the leave stage. Calanching 1 siated:

Y] Having conclded that none of the three gromds of appeut ggaint
conviciion were arguable. the fearaed Justice of Appeal then provevded o
dismiss the appeal under section 3502} of the Cowrt of Appeal Aot on ithe husis
thait the uppeal was frivoious since in hiy opinion the appeal could nos possibly
succeed (Ngisga v The Stare CAV 10 of 2013, 20 Noventber 201 3)

(18] The effect of the yectiun is that i the event thar o Fustice of apreal
whether i e cunrse of fwarimg an application for leave 1o appeal o o
anry otfer time may dismiss the appeal under section 35027 as heine (7]



vesadous, or (2} frivolous. or (35 5 bowed to fiuil becanse there is no
right to appeal,

fI1 2t is well setsied thar an appeat lies 1o this € ourr aginsd a decision of
dismiszal wnder section 33¢2) af the det ay u final judyment of the Cours
of Appeat.(See Raura r The State CAVI0 of 2015, Tubwli v The Stute
CAV G of 2006, Naisug v The Stte, fsuprey, Tiritied v The State CAK9 of
24 The decision of the Justice of Appeal s the decivien made in
exercise of the Court of Appeal s jurisdiction o dismiss an uppead wider
section 332} af the Cowre of Appeal Act. 1t is u resuls of thiy conclisfon
that the Supreme Cowrt 5 jirisdiction is enfivened under section 98¢3) ik
aof the Constifution_. ., ..

F18] st be borse in mind thar the flnal fudgment of the Court of A Je
these procecdings is the Ruling af the Justice of Appeal dismissing the
Pativioner'y appeal an the busis thar it Wty frdverones wnder seciion 33120
In doing so the Judie has dewivd the Petitioner the statitory opiion fo
renew his gpplication for leave o uppeal against conviction before the
Jull Court af Appeal under sectivn 333 af the Court of Appiecd der. ™

Section 3502 dismissal

f17]

(18]

It s worth mentioning also that in Amena Araibulu v State (supra). the Supreme Court

(Cadanchin 1), having allowed the application for enlargement of time, allowed the
petitioner’s appeal against the decision of the learned single Judge b dismissing his
grounds of appeal as vexatious under section 35123 of the Court of Appeal Act and

remitted the matter to the Court of Appeal,

Wois clear that the Supreme Court acknowledged that section 35(23 of the Court of
Appeal At empowers a single Judge 0 exercise, amongst other powers. the power (o
dismiss leave to appeal to the Rl Court on the basis that the grounds urged are
vexatious (section 35(2)), Also. that, when there is 4 dismissal under this provision, the
appellant is deprived of his righi to have his appeal heard by the full Cowrt of Appeal.

The dismissal is a final decision of the Court af A ppeal. The fult Court of Appeal has no

lurisdiction to hear the appeal arising frony that dismissal. An appeal from 2 deeision

made under section 35(2) must be o the Supreme Court,



{191 Paragraphs [24] and |27] of the Judpment in Amena Araibuly cose confirms the

pUsition:

“2 The decision that the petitioner is seeking feave i appead s the decision of
the justice of uppeal 1o dismiss his appeid as being frivolois under section
3035 of the Cowrt af Appeal Act. The petitioner camn appea! the decision
af the Justice of Appeal that none of the three grownds rafsed are arenahie
PR

J7 A Bave concluded that i wonld be Just in all civcwmsiances 1oogrant an
enlargement of time The Petitioner has been denied the OPCEERnity fo
renew Bis application fur leave 1o appeal 1o the Court of Appeal. Ji ix an
opficut thal is given Ay seciion 35031 of the ot of Appeal Aot That pption
vt be vemoved when w Jdnstice of Appedd dutermines that e wppeal s
wmingst other things, frivodows. This Coure hus determined i the Naivea
deciion (supred that where o petiioner s appeal hus been properly bivughs
before the Conri of Appeal aad has boen sihseguenthv cuvtailed by u wrony
application of te lavw | their a subseantial and grave bgustice may occur
Hhits ix therefore a case where, had the applicarion for feave 1o appead 1o this
Conrt heen filed in tine, leave would bave beer aramreel

20 The Supreme Court did make helpful conmments and observations in paragraphs (281
[29] and [30] of the judgment on how applications grant leave fHed before the Count
of Appeal might be approached. Bt i3 suggesied that the exercive of the single Judge's
powers under sections 33(2) and (1) have to be viewed talso) in Bgh of the practival
considerations relevant w the Record. and the precise natare of the error of faw or fact

ov both specified in the grounds of appeal. The Supreme Court observed:

Do 08 recessany to recall that af feave stage the jusiicr of appeal does not
huve the transeript of evidence wvailuble o him. The merericl apor whict
the application for Jeave 1o appeal proceeds in the Court of Appeal iy
vesweicted o e sumuning up, the  jndumens werd the NIRRT
wecision. [ Paragraph 28]

f21] Further, the Supreme Court stated:

C2 When an fssue arises as to whether the evidence persdts wi nference to
he dvanen so as ko establish the mecessury faull element ¥ oseems fn e

8
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The fucts and choumstances in Amena Araibuly are distinguishable and more complex,
where the petitioner and one other were charged with offences under the 1licit Drugs
Control Aet 2004, The petitioner was charged with aiding and sbetting contrary to
section 21(c) of the Penal Cade Cap. 17 and section &b of the fHick Drogs Act 2004, 1t
was alleged that the petitioner on 4 January 2010 aided and abetted his co-aceused to
import inte Fiji controlied chemicals being pseudoephedrine hydrochloride weighing
approsinately 2,680 kilograms without lawful authori iy, The co-sccused was charged

with the importation of the same conwroiled chemicals contrary o section 6thy of the

that it is not sufficient 1o refy only on the summing up. It seems 1o me that
the full Cowrt of Append. with the henefit of the appeal recerd metuding
the iranscript of evidence, would be in o botter position on o reavvwed
application to draw ity own inferences mather i fustice of appeal at
the feave siage,

Furthermore it does seem 1o me that the preeise nature of the reqilsize

it element is an ivsue which i was wpen o the fustive of appeal i

conclide thay even if wot argualde in his apiiion, should have begn left io
the Cowrt of Appeal 1o consider in the evem that the pelitioner gyerpised
his option o renesy liis leave appliceaion.

i 15 jor this veason that 1 have concluded that it wosld he Jusi e alf the
circrmsiances fo enfurge the fime for the pretitioner fo apply for leave

Froim thiy Court to appeal Hw decivion of the Justice of dppeal,

Furthermore [ would gram fewse 1o appread, aftow the appedad ard remi
the inatier fo the Couri of Appeal as o renewed application jor feave 1o
appeal,”

2R Act.

fn this case. the learned single judge had covered all the eomvietion grounds i his

Ruling dated 23 Mareh 2021, in seguence as follows;

(i}
{11}
{Hiy

{iv)

Grounds |, 2 and 3~ in paragraphs [8] 10 | (9],
Cround 4 paragraphs ~ in paragraphs {201 o 124

Ground S o parageaphs [250 w |31

The feamed single judge summed up in parapraph |32}, stating: “Therefore |

eismiss the appellant s appeal against conviction i ferms of section 33(2; of



the Cenrt of Appeal Acr on the basis of being vovations.” By virte of this

this Court bas no jurisdiction (o deal with the renewal application,

Additional new grounds

{24] The appellant intended to intreduce new grounds and on st November 2023 {iled the

tellowing additional grounds against conviction:

Lround 1

That the learned triaf judwe may have fullen o an ervor af faw when biv
Lovdship failed (o give the appelian the right of efection as pee section 4el) ih)
the Criminad Procodure Act on the charyge of sexual avsaaly,

Liround 2

Fhuat the conviciion ought 1 be for Sexud Assadt ueed s Pz,

{25} I the recent case Rashid v State (20231 FISC 17 CAVOG10.20790 (29 June 20237 {aee
belowy, the Supreme Court had commented on the nesd for petitioners and others o
have regard Tor count procedures and processes. as set out in the Rules and Kegulntions
of the appellate Courts. New additional grounds cannot be considered in this Court.
urless, the grounds had been mised {irst befuore o single Judge at the jeave stage. The
Court had explained the above to the appelant (now urrepresented) at the hearing who

accepted that the new grounds against conviciion camot be heard,

[26] fn Raghid v State (supea), the Supreme Court, (Mataitoga JAT ruled femphasis added):

IN] Lndike the Hish Court, the Coure of dppeal does not have inbevent
PORErs fy gssist in Ay sitiation. Whes vew oronmds are submitted for
the first time at this siage withud the clearance of the hearine hofore e
Iy alone, the Conrt of Avpeal iy constrained fron degling with them
Beegusy of resirictions imposed by the low

HAf There is anather el comseguence i the Cowrt of Appeal hod
accepled the wew growmds withowt following the feave provedare rules

i¢



teferred 1o in parapraphs 9-1) above, thely determinetion gy Fegards the
2 new grownds wawld be wlawifil becutse they are impraperly before the
Coyst.. .. "

27 There are other pertinent and useful puides contained in the zhove case, especially
in paragraphs {6} to {1 7} of the judgment, on the necessity and need for appellanis
and their counsel 1o note when considering introducing nes grounds of appeal in

the Court of Appeal.

28] However, even it the new grounds were to be considered, they are destined to ful

for the following reasons:

(@) On the Ground 1. the appefiant asserts that the. o ght o election on the
charge of sexual assault were not given to him, hence. it was in
violation of his elghts in section 4¢hy of the Criminal Procedure Act
2009, The appellant was in tialty charged in the Magisirates Coust for
one Count of Rape and # was in the High Court that the indictment
was fled adding the charge of Sexual Assauh contrary 10 section
2H0C1 Kay of the Crimes Act 2009, 1t is conceded that the appellant was
ROL given @ right of election, however. i view of the principles
observed in the recent case of Wumar v State 120623] FICA 189,
AAUGO9.2019 (28 Seprember 2023). especially puragraphs [27] o {33
thereof, the aceused is not entitled 1o an y election as the Information
fed contsined an indictable offence and an indictable offence triahie
summarily. Both coums are founded on the same facts, there is no
merit on this ground.

(b} The appellant raised the issue that the evidence led by D Naravan, the
Medical Officer suggest that the appellamt should be convicied of a
lesser charge of Sexual Assaull not Rape, with respect o Ground 2.
The appellant was charged with rape contrary fo section 207 {1} and
by and (3) of the Crimes Act, where he allegedly peneirated the
vicl's viilva, a child under the age of 12 vears with his fingers. The
learned wial judge had correctly directed in summing up on Dr
Nargyan's evidence. Apart from tha evidenee, the prosecution had
relied on the direct evidence of the vietim with the recent complaint
evidenve of the mother of the victim, coupled with the confession of
the appellant where he admitied penetrating  the child's wvulva
(Questions & Answers 36-40), The appeliant further clurified thar ke
only fandled with her vagina using his right hand fingers. Thus. there
was suflicient evidence for rape. Ground 2 has no merit and is
dismissed,

i1
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Grounds against sentence. The appellant had abandoned his appesl against sentenue
before a single Judge and filed Form 3. However, having considered the information
ad the semtence. vuled ot paragraph [337 (see also paragraph [31 shovel tha leave

against semtence is allowed.

The appetlant raised three ground of appeal dagadinst sentenge:

Sentence (rounds

That the  semtencing judge  fulled fo ke imo sccouni sume  relevan
considerations. Further. aflensed ovironcous or irrelevant matters (o wride or
wifeet him in sewtencing the appellunt on the conn of rupe withowt proper
constderation on seniencing on the uffence of Fope.

B

Tt the sentencing pudge aeied wpon wrons princinle to impose o howd Se R
& Bl ! S [

fuer close to the non-purele pervigd

¢

Theat there is an element of dowble Ceinting in the sentence,

tn writien submissions filed in August 2023 the appeliant had placed relisnce on the

vase State v Soheb Nasir Al [2019] FIHC 42; HAC205.2013 (7 February 2019) and

submitted that bis case be weated likewise and his semence ought 10 be reduced in a

simitar manner, The accused in Sohab Nasiv Ali was 20 vemrs old and was charged

under section 20711y and 2(a) and {31 of the CUrimes Aot 2009 1o was aifeged 1o have
penetrated the vagina of the complainant aged 12 vears and 11 months with his penis
between 1 doy of Ouvtober 2013 and 309 duy of Octeber 2013, in Nadi western
Division. The gssessors unanimously returmned a guilty verdicn after the summing up,
which the feamed judge agreed with, The accused was convicied and senienced o 3

vears imprisonment. In sentencing the accused. Madigan ! stated;

[ ] Sentence

L Despite thiy everwhelming mitivatory buckgronnd, the legiskature and
the public at large would expect the forcible defiting of o i 2 vear old i

12



be punished, bt not 1o the event of the wsual [1-20) veurs sentevicing
hand

1 Dake a starting poist for this affence of 6 years imprisesument. There are
HOdgErAvating features apart from the crime isell and for the
mitigation outlined abuvve, finciuding his elear record amd the time he
Spreat dn remand cusiodvy | deduct a period of 3 vears meaniag thet the
Sertence he will serve s o term of imprisnment of three years,

Hid dn the civcumstances. the Cowrt declines io iy w minisnun term he
should serve before hie is eligible for perrofe,

The facts in this cave are quite different and here there are serfous aggravating factors

and hardly a mitigation feature 1o be considered in Favour of the appetiant.

[32]  The learned single Judge’s coverage of the seriencing grounds was in this case was

comprebensive, as follows:

(1 Faets and background Paragrapls 1.7
(i) Aggravating features with sentencing law and fegal authorities ¢ paragrophs 8-
P8y and

{1} Sentencing formulation armving at the agpregate sentence (paragraphs 19 1o
273

[33] The lewrned irial judge had taken o account relevant considerations gnd net
extraneous or irelevant matiers, In sentencing. a paragraph 14, the learned trial Judyge

stated:

“Rape of a child is one of the most serivus Jorm of sexual violeney sid offenders
shevaled be deali with severely and there is no two wavs ahout it Children are 1o he
aliowed 1o Jive their lives free from ame form of physicel or epotionsd abaxe. When
Jamily members sexvally abuse children, violating the Domestic Vislence Act, they
Showld expect comdign punishment 1o wark Sucielvy owrage and demmciation
agatnst suel conduct. A long derm fmprisonment becomes mevitiMe in such
situations,

Pagree.

13



£34] Reference was made by the fearned tigd judoe o Mohammed Alfaaz v State 2014]

FISC 17 CAVOOOY. 2018 (30 August 2008), where the Supreme Court expressed with

approval a decision of the Court of Appeal, when the Court stated, at paragraph [34§:

iy wsefal 1o refer ro the ebservation expressed by the Fiji Courr of Appeat in
Matasavai v State: Cr App. No A4U0036 of 2013 30 Sepremher 1201 &f IO
I8 wherein the conrt said thar “No socien: can afford (o 1oleraie an innermest
fecling ameny the people that offenders of sexnal offenders of sexnal crimyes
committvd aguinst mothers, daughiors and sisiors are mot adeguately punished by
courts el such o sociolv will wot i the long run be uble 1 sustain irself s
crvilized endity. The Court of Apped referred o tin SHEe fudlame it in paragrapd
GO of the judgment which Iy being camvussed hefore thiy cowrt having tiken inio
consideration the gravity and cruelny of the case before comt and observed that
highest possible punishment should be given w the perspretive offendors of yexual
wssanli on children who are vulpesably (o 1l prey 1o the offenders. [agree with
the whservarions expressed by the Court of Appeal in this regared and wordd sro
fesitate o aeld farther that die Court of Appead Tand boen lenieni mot 1o enasee
fite sentences on the peiitioner in viow of the aeeravating fuctors in this case,

F35] The Jearsed trinl judge had also considered the elosemess of the nur-parcle period (16

yedrshto the head sentence and s effects, and stmed. at paragraph 26:

i

Cneder svcrlon 18015 of the Senwencing and Penadiies Act. | impose 16 VLY @ i
aon-parole periud to be served betore the avowsed is eligible for parote. | consider
this swm-parole period 1w be appropriate in the refubhilitation af the accused which
i just in the clronmsiances of Hiy caye.

1 agree.

[36] On whether the tearned wial judge had commited o mistake of double-counting, it
would appear that this is possible. The learned trial judge. afier assessing the abjective
sertousness of the offences committed, took 13 years imprisonment {lower range of the
scale) as the starting point of the aggrevaie sentonce. Section 17 of the Sengnehy awd
Pepaltics Act empowers the Court t impose an ageregate sentence in the circumstances

ol this ease. that is:

I the offender is convicrod of more i one offence founded on the same fucts,
or Which from q series of offences v the same or similar character. the court B
{mpase un aggregate seniesice of Tmprisonment in respeet of those offences that de

14



[37]

[38]

[39]

not exeeed the rotal period of imprivonment thar could be imposed if the court hod
imposed a separate term of imprisonment for cach of tem.”

The maximuin penalty for the oifence of rape i life imprisonment which means tha
this offence falls under one of the most serious category of offences, The Supreme

Court of Fiji in Gordon Adteheson v The State 12018] FISC2% CAVOOIZ2018 {2

November 2018) had set a new il for the fape of juvenile which is a sentence
between {1 years to 20 vears imprisonment. This reflects the view of the court of g
duty o protect children from sexual exploitation of any kind given that (he legisiature

had statutorily imposed a term of tprisonment for ife, as the maximum penalty.

The aggravating features in this case {see paragraph & of sentencing) are: {a) Breach of
trust; (b} Injuries caused to the viedm: {e) Planning: (dy Age difference. In cases of rape
committed against children, there are g wide ran ge of falors and aggravating
circumstances that may be taken into account. given the facts and clircumstances of each

case, as in Felix Ram v State [2013] FISC 260 CAV 12,2015 {23 October 2013). in

which the Supreme Court mentioned g fong Tist of factors that should be considered in
punishing the stfenders of child rape cases. In Anand Abhay Raj v State [2014) FIsQ
(2: CAYOO0I2014 (20 Ay gust Z014), the Supreme Court held that the personat

circumnstances and family background of an accused person has litthe mitigstory value in
cases of sexual nature, T also found aggravating (actors (paragraph 1637 of judgment)

some of which dre relevant to this case.

The learned single judge had commented on the ljuries sustained by the victim and the
propriety of the sentence in the larger context whether the sentence fits the graviry of the
crime and in keeping with similar sentences in similar cases. Me was concerned with
uniformity in the sentencing exercise-see paragraph | 17} above. There had been a few
concemns raised by the Supreme Count regarding selecting the “starting point” in the twa
liered approach w sentencing in the face of criticisms of “doublescounting ‘and stated
that senfencing is an wrt not 8 science, and doing it that way ihe judge risks fosing sight
ol the wood for the trees: Senilolokula v State [2018] FISU 50 CAVORIT.2007 26
Apiil 2018).

15



B

He (learned single judeel in paragranhs 1371 13%) und 9L reviewsd the Supreme
Sic g grar i

Court’s decisions in Kumar v State [2018] FISC 30 CAVEO17.2018 (2 November
2018), and Nadan v State FAUI9] FISC 29: CAVOONT.2019 (31 Ociober 2019, and this
Court’s decision in Keroivuki v State 20031 FICA 152 AALIDGIS of 2010 {05 March

2043 1 agree with the learned single tudge that the injuries sustained in this case
cannot be compared equally to the dzEravaling ciroumstances in Aiteheson (supra) and
Raj v State [2014] FISC 12 CAVOG03.2014 (20 August 20043 which the leared rial
judge cited, and picked 13 years as starting point and added 6 years for aggravating
factors to make it 19 vears. One vear was deducied for the appetlant being a first
affender and 2 months for the period of remand. 1 agree with the learned single judge
that the aggregate sentence of 17 years and 10 months would seeny excessive compared
to the sentences meted w accused with more aggravating teatures in child rape cases-seo
abso Chand v State 12021 FICA 3 AALGOTO201G (13 January 2001y 4 case of diginl
rape. The State submitted that there could have been wi errer in the ulGmate sentence of
V7 vears. U5 months and 16 days. in more or less similar facts and circumstances of this

CANE.

Looking at the propricty of the sentence. was the sentence harsh and excessive. and did
the sentence fit the gravity of the offence” When a sentence is ceviewed on appeal, it s
the ultimate sentence that iy of importance. rather than each step in the reasoning

process that must be considered: Koreieakaw v State [2006] FISC $: CAV

OODGLL2003S (4 May 2006).

fn dutermining whether the sentencing disceetion has miscarried the appellate courts do
not rely upon the same methodology used by the semtencing judge, The approach taken
by them is 10 assess whether 1 all the circumstances of the case the sentence is one that
could reasonably be imposed by a sentencing judge or that the sentence tmposed hes

within the permissible range: Sharma v State [2005] FRCA TTR AATMB UL (3

Precember 2015,

i5
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b

]

[44]

(¥ 1)

I paragraphs [43] and 144 of the Ruling, the kearned single judge observed:

&

WESTS the fact thar the wltimeie semtence iy within the toriff does nos
recessaridy make il appropriate o the grovity of the ovime, Therefore,
Fibind that it is in the best interesy of justice to leave # to the fill coury
1o fook at the propriety of the sentence. In the cirgumshimees, | oam
inclined to grani leave fo apped as to whether the seaterce Iy harsh
and excessive. The state is frov o raky fresh submission to the full
wourd regarding the seatence.

Fid]. i Chand v State 30217 FICA S 1400070 2019 13 dunwary 2024,
whoiher cuse of ehifd digitad rape, the state submiticd that there cotded
have been an error in the witimate sentence of 17 vears, 3% pumithy
wd 16 devs i more or less Smitar Jacty and ciremmsianees of thiv
cave. Since  have dealt with thix issue in doeil is Jreragraphs 3843
in Chand, | do not wish w repeal dhe swme here bt e stare i
advived 1o consider its iwn start in Chand in rebation 1o this appeal
which also persuaded me to grant feave 1o appeal ageinst sentence
this dppead, ©

The respondent stated thar it had considered paragraph @ of the Sentence by the fearned
trial judge. It submitted that the learned trial judge had comsidered the correc
senfencing guideline. Alse, thar the imposition of the final aggregate term of 17 vears
HO menths with the non-parole period of 16 years is in compliance with section 18(1) of

the Seatencing and Penalties Aat 2009,

Given all the above considerations, and in the fnterest of justicr, 1 share the conceras
that was clearty expressed by the leared sin she judge on “the propeicty of the senience
i the targer coniext whether the senrence Jits the gravity of the orime and in keeping
WL curvent semtence in similar caves. Uniformity is iy imporion aspect o the
sentencing exercise. " | hold that the sentence in this case is harsh and excessive. This
cowrt is faced with the dilemma of double-counting, z:.lthoug_h t s pot clear what other
factors the trial judge had considered i selecting the starling point other than the

aggravaling tactors indicated: Nandan v State (2019} FICA 29: CAVOOHO7.2019 (3

October 20195 As well. the facts in this case cannot be compared 1o these

clircumstances 1n Aifcheson v State {supra) ard Raj v State (supra).
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{46 The appeat againgt sentence i allowed. Pursuant (o section 233 of the Court of
Appeal Act. the appellant’s current sentence of 17 vears and 1 months with 3 aon-
parole period of 16 years is quashed. and substituted with the sentenve of 16 vears and

M manths with a non-parole period of 14 Years imprisonment,

Andrews, JA

{471 Lagree with the judement of Qetaki, JA.

Orders of the Coure:

Appeal againse sentenve wiowed

[

Aggregate senience of 17 yewrs 10 months fmpriseonment with o noseparole period of 6
Years iy guasheid
Lo dppellant is senteoced 5 16 vears 16 momihs fmprisonment with u son-parole period of 14

Years with effect fram 29 Apeil 2074

//’M 6‘;,; &v-mwi‘ "gm L«

v A GRS C B ndana Premarilaka
RESIOENT JUSTICROF AP AL
Py

i

Hon Mr Justive Alipate Qetaki
JUSTIOR OF AppE A

4
“

e S I P S G

Hon Madam Jastiee Pamela Andrews
Jusnor or Arerag :
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