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JUDGMENT

Andrews, JA

Introduction

{1}  Anil Kumar (1* appeilant), Suresh Prasad (_2""5 appeliant) and Salesh Kumar {34
appetlant} occupied Jand at Korogaga, Baulevu, They wished to have leases of the
entirety of the land but the Director of Lands {(Dol.) subdivided the land into two Lots
of Agricultural Land and granted a lease of lot 1 to the 1" appellant Anil Kumar and a

lease of Lot 2 to the 2™ respondent Ekeveti Saumudu (Mr Saumud).

[2] The appeltants {iled proceedings in the High Court at Suva, seeking relief in respect of
the Dol."s refusal to grant them leases and the grant of a lease 1o Mr Saumudu. The
appellants have appealed against the judgmemnt of the Honourable fustice Deepthi

Amaratungs, delivered on 31 July 2020, dismissing their claim.
Facts

(3] There was littie dispute as to the factual background. On 1 July 1972 a 10-year
Approval Notice of Lease {ANL.) was granted to Ram Kumar (the 1¥ appetlant’s
father) of a parcel of land comprising 4.5653 ha, described as Lot 1656 Karogaga,
“State Land without Title” (the land). A further ANL was granted on 6 April 1984 10
Ram Kumar, renewing the ANL for 20 years as from 1 July 1982, expiring on | July
2002.

[4] Ram Kumar died on 18 July 1994, In 1997, the ANL was transferred to Ram Kumar's
wife Kala Watl, Kala Wati transferred the ANL to Anil Kumar by a transter registered
on 6 October 1997, The land was occupied by Anil Kumar and his cousins. the 2%

A,

and 3™ appellants, Suresh Prasad and Salesh Kumar.

(3] On 24 March 2000 the Anil Kumar applied for renewal of the ANL. He said that he
hoped he would now be granted a registered lease. By a letter dated 3 July 2002, the

d



Dol refused the applivation. The Dol advised that the ANL would oot be renewed,
but:

we will carry oul a proposal 1o subdivide part gf the land for
residential and the bulance arca be made available to you for leasing.
We will advise when approval ta subdivide, so that a fresh Jedse iy
mate.

(6] Suresh Prasad (on behalf of Anil Kumar) responded to the DoLs letter on 31 July 2002:

F acknowledge receipt of your letter dated 3¢ July 2002 und wish to
advise that I'do not agree to-your proposal of subidividing ihe mentioned
block of land. This land has a creek flowing acrosy the Mock and easy
accesy fo flood and we have beer using this for forming oy well,
However, 1 agree jo lease the whole block of fund therefore uppreciate
if my application of éxtension lease is approved. With due respeci [
would also be keen to know the reasons in having this hlock of land
being subdivided as this is not a usual case 1o other bloeks in the area
Orice again i would be very much appreciated to hear from vou soon.

[71  Inaletter dated 20 September 2004, the Dol notified Anil Kumar that he had breached
the termy of the ANL, by reference to s 37(1)ay of the Agrcultural Landlord and
- Tenants Act 1966 (ALTA), The Dol. said:

A recent inspection and investigarion fus revealed that you have
deserted the abave quoted land and left it uncwltivated and unoccupied
and using it for grazing purposes for the dast 12 months. ... [ intend to
proceed with Re-Ertry proceedings unless vou immediately take steps
to cudtivare the holding in g manner consisient with the practice of good
fushandry and pay oll ewtstanding rental,

[8] The Bol. also claimed “reasonable compensation™, and advised that it was intended to

“review the situation in 3 months™,
[91  Inaletier dated 23 October 2004, Anil Kumar denied any breaches. He said:

- whatever you have stated is filse. | can show you that for the pust
years we have managed the land as per the [ALTA]. Furthermore there
is no need o RE-ENTRY because of yon go through my receipts it hus
been cleared ..

[10} It is not disputed that the Dol. took no steps to remove the appellants from the land,

and did not inform the appellants of any steps taken as to subdivision of the land.
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Mr Marika Tunidaw. in oral evidence called by the DoL in the High Court, said that
the DoL’s first application to subdivide was rejected by the Direcior of Town and
Country Planning on the basis that a subdivision for residential purposes constituted
fragr;ient:*}lion of good agricultural land. He further said that the Dol. lodged 2 second
proposal in 2008, which was put on hold because of a moratorium on subdivisions

from agricultural to residential land.
in a letter 20 September 2010 the appellants advised the Dol

Based on our muival understanding, we have agreed to equally divide
the said place of land inte three Tots.

They advised that they were the current residents, currently cultivating the land for
cassava farming. They attached a sketch plan of the proposed lots, and asked the 1
respondent to assist them to have the land surveyed and separale lease agreements

issued.
25 October 2010, Mr Saumudu applied for “approval to lease” the land. He said:

The lease expired in 2002 wnd has never heen renewed because the
lessees had not fully culiivated the subject lind. Insteud they have heen
remtingsleasing the lond to other people to cultivare for a long time ..

Mr Saumudu recorded that he was “a staff of Valuation section” of the Dol.. In his
oral evidence in the High Court. Mr Saumudu said he was aware of the land as he
rented a house in Koroqaga, and had made enguiries in the area about the land. and
been told that the lease for the land had cxpired. He then accessed the Dol.’s records
system (to which he had access as an emplovee of the DoL.) and confirmed that the
ANL. had expired,

The DoL’s subdivision of the land into two lots for agriculiural use {the subdivided
fand} was approved on 9 July 2012, being Lot | comprising 2.0221 ha, and Lot 2
comprising 2.1993 ha, in parcels of 1.5039 ha and 6935 m”. The land was described as

*State Land Without Tiife”.



[17] On 13 March 2013 Mr Saumudu was granted an ANL for Lot 2 of the subdivided land.
The ANL was for 30 vears from ! Janvary 2013, On 23 March 2016 Mr Saurnudu

was gramted an Agricultural Lease of Lot 2 for 27 years 5 months 30 days from | July
2015, The Agricultural lease appears to reflect the teern of Mr Saumudu’s 30-year
ANL.

[18] In a letter dated 21 July 2017, the DoL advised Anil Kumar of approval of a 99-vear
Agricultural Lease of Lot | on the subdivided land. as from | July 2002. Acceptance
of the Agricuftural Lease was indicated by Anil Kumar on 21 July 2017, Although in
oral evidence in the High Court Anil Kumar stated that this was not his signature, this
was not pursued as an issug on appeal. Anil Kumar’s lease was registered and made
available to him on 21 March 2018, The Dol recorded when advising Anil Kumar of

the availability of the lease thal arrears of rent were payable.
The appellants® claim
[19] The appellanis claimed (in summary};

"Tal  The Dol. and Mr Saumudu knew that the Anil Kumar's ANL had expired,
that he had applied for renewal, and thal the appellants had applied to

subdivide the land, but failed to follow procedure and through dishonest,

devious and fraudulent conduct, got their Jand subdivided and a portion of
it leased to Mr Saumudu. They also claimed that they were never informed
of any breaches of the lease, nor that refusal of renewal application was on

basis of non-cultivation,

[b] The Deol., as landlord. owed a fiduciary duty to the appellants, and
breached that dury by failing (o advise them that part of the land had been
leased to Mr Saumudu, and by allowing Mr Sadrsudu to commit fraud and

obtain an advantage by being granted a fease.

LS



[20] The appellants sought orders from the High Court:

Lo That the land allocared 1o [Mr Suvraudu] be reverted back 1o them
and be equally divided into 3 separate lease hold as requested by
them:

2. Aggravated and punitive damages agwinst [the Dol and Mr
Savimudu] for making the [appellants] to run from pillar to post o
gt information in regards to their wrongfud doing:

3. Cost of this action on higher scale;

4. Any other order this hornourable Court seems jusi.

The HC Judgment

(21} The learned Judge held {in summary} that

[a]

Although the appellants’ pleadings were defective. in that they had not
sought cancellation ol Mr Saumudu’s title, or alieration of Anil Kumar's
title for a 99-year [ease. that should not prevent him fram considering the
merils of the action. as it was axiomatic that the appellants were seeking

to cancel Mr Saumudu’s lease and that the land he returned to ther.

The appellants had collectively and individually violated the provisions of
Anil Kumar's ANL by cultivating separate areas of the land and allowing
construction of houses on the land without the written consent of the Dol

{amousting to illegal subdivision of the land).

There was no fraud or negligence by the Dol or Mr Saumudu in the DoL’s
refusal 1o subdivide the land between the appeliants, to subdivide the land
into two Lots of agricultural land (after the Dol.'s proposed subdivision
for residential purposes was rejscted), to grant a lease of Lot 2 1o Mr
Saumudu and to grant a lease of the balance of the land (Lot 1) to Anil

Kumar.

[22] With respect to costs. the learned High Court Judge said that “considering the

cireumstances of the case™, the parties were to bear their own costs.



The Appellants’ Grounds of Appeal

[23] The appellants set out 21 grounds of appeal in their Notice of Appeal. Only the

grounds numbered 1 to [7 were included in the Court record, and addressed in the

submissions for the appellant. Grounds numbered 18 to 21 have been reviewed from

the Court of Appeal file. As this Court noted to counsel at the hearing. the grounds of

appeal were repetitive and overlapping, and are best dealt with in groups of similar

grounds, These may be summarised as being that the learned High Court Judge:

la]

[b]

le]

erred in his findings regarding inspections of the tand by the Dol.
cultivation of the land by the appellants, the Dol’s failure to eviet the
appeltants (and as to whether that failure constituted acquiescence in the
appellents’ continued oceupation), and (in light of the period of time they
had occupied the land) the importance to the appellants of continuing to

occupy the land:

failed to consider the evidence, and was wrong o dismiss the allegations
of {raud, dishonesty, cheating, deceit and misuse/abuse of office by the
Dol and Mr Saumudu;

failed to consider the evidence and find that the Dol had erred in the
exercise of his discretion in relation to the refusal to rerew Anil Kumar’s
lease, and the grant of lease to Mr Saumudu, alieging that the DoL’s
actions were acbitrary and unfair, procedurally unfair, and showed bias and

prejudice against the appellants; and

erred in law and fact by failing to give adequate reasons for his judpment,
and erred in law and fact and was unreasonable and biased in his conduet
of the thal,

{24] The appellants have the onus of satisfying this Court that the learned High Court ludge

was wrong and that the appeal should be allowed.




Preliminary issues raised by the Dol. on appeal

Plecdings

[25]

[27]

Counsel for the Dol., Mr Green. objected to the appeliants citing in their submissions
on appeal provisions of the Constitution of the Republic of Fiji. He submitted that the
provisions had not been pleaded in the High Count, and had therefore not been
considered by the learned High Court Judge. At the same time, he invited this Court
to consider that the High Court had acted ultra vires in entertaining the appellants’
proceeding, on the basis that pursuant tw s 18 of the ALTA, the appellants’ claim

should have been brought in an agricultural tribunal.

it can be accepted that the Constitution was not pleaded in the High Couri, and that no
leave was sought to refer 1o its provisions in this Count. However, the appeliants’
submissions were filed in this Court in Aprii 2021, No application was made in respect
of the appellants’ submissions until the hearing of the appeal. 1 conclude that there

can be no prejudice Lo any respondents in cousidering the appellants’ submission.

The Dol faces the same issue as was raised against the appeliants, with respect to the
PoL’s submission that the High Court had no jurisdiction to hear the appellants’ claim.
Mr Green submiited that the appeliants™ claims could have been put before an
agricultural tribunal which, he submitted, is “a specific body with statutory powers to
adjudicate on issues relating to and arising out of the [ALTA]”. This was not pleaded

in the High Court. and therefore was not considered by the fearned High Court J udge,

Sections 16(1} and 18 of the ALTA provide (as relevant to this appeal) in relation to

gagricultural tribanals:
16 Agricultural Tribunals
() The Judicial Services Commission may, by rotification in the

Gazelte. and in accordance with the provisions ef this Act,
establish as many agricuitural iribunals as ke or she thinks fit.



18 Powers af tribunal those of Magisteates Court
(1) A Tribunal shall hove power -

fa) to exercise all the powers of a magistrates’ cowrs in s
summary jurisdiction af summoning and enforcing the
atlendance of wiinesses, examining witnesses on oath, and
enforcing the payment of costs and the produciion of
documents;

(b} 1o admit evidence whether wrilien or oral. and whether or
such evidence would be admisxible in civit or criminal
proceedings;

(ci toaward casts,

fel) to extend any period of time, whether in relation 1o a notive
or otherwise, specified in this Aet.

12 Where a tribunal considers that any landlord or renant i in
breach of this Act or of any law, the Tribimal may declare
the tenancy or a purported tenancy gramed by such landlord
or to such tenant as aforesaid, nudi and void and may order
such amount of compensation (nol being compensation
payvable under the provisions of Pari V) paid, as it shall think
Jit, by the landlord or by the terant, as the cose may be, and
may-order all or part of the agricultneal land the subject of
an unlowfud tenancy to be assigned to any tenant or may
make any determination or order that a Tribunal may make
under the provisions of this Act.

(3) Any applicetion to o Tribunal for o declaration, for
compensation or for the ordering of the muaking of an
assignment or  other order or  delermination  under
subsection (2} muay he made notwithstanding the provisions
af subsection (3) of section 59 but nothing contained herein
shall be deemed to permit the ordering or making of an
assignment in breach of the provisions af the Subdivision of
Land Act or which would atherwise be lawful,

[25] The appeliants could have made a claim 10 an agricultural tribunal. However, nothing
has been put before the Court that indicates that agricultural tribunals have been given
a sole and exclusive jurisdiction of all disputes over agricultural land. There is no
basts for a. conclusion that the High Court lacked jurisdiction to deal with the

appellants” proceeding.




[30] Mr Green further submitted that the appellants’ allegations of fraud and collusion are

serious, and should have been put to and considered by Fiji Independent Commission
Against Corruption (FICAC). [t was submitted that the appellants had “failed 1o

provide an iuta of evidence” that their concerns had been reported to FICAC.

[31] That submission is not accepted. A complaint to FICAC was referred to in the

appellants’ Statement of Claim, and evidence was given in the High Court that a report

had been made to FICAC. but no response was recejved.

Issues on appeal

Did the learned High Court Judge err in considering of the evidence as fo inspections, the
DolL's refusal 1o renew Anil Kumar's ANL, and the failure by the Dol 1o evict the appeliants

Jrom the land?

32} Counsel for the appellants. Mr Kumar, submitted that the learned High Court Judge

{3

4

erred in finding that the Dol. conciuded that Anil Kumar had failed 1o cuitivate the
Jand and was therefore in breach of the ANL.. He submitted that the Judge had wrongly
relied on unreliable and uncorroborated hearsay evidence as to inspections of the fand.
He further submitted that the Judge failed w consider evidence that the land was being
cuftivated and failed to realise that there was no report confirming non-cultivation.

This point on appeal does not require lengthy consideration. 1t is clear on the face of
the DoL’s notification letter that the refusal to grant a renewal of Anil Kumar's ANL
on 2 July 2002 was not on the prounds that he had failed to cultivate the land. Renewal
wis refused and Anil Kumar was advised that the DoL intended to subdivide the tand,
Accordingly I reject the appellant’s submission that the DolL’s refusal to renew the
ANL of renewal was on the grounds that Anil Kumar had breached the conditions of

his ANL by failing to cultivate the land.

It may be noted that the notification to Anil Kumar of breach on the basis of non-
cuftivation was made on 20 September 2004, more than two vears after the Dol
refused renewal of Anil Kumar's ANL. Whether the allegation was, or was not, correct
is immaterial to the refusal to renew Anil Kumar's ANL. Renewal had already been

refused.



[35)

[36]

[37]

(391

Mr Kumar contended for the appellunts that the fact that they had resided and worked
on the land for more than 40 years, had not been given any notice regarding their stay,
and were not evieted from the land, amounted to the Dol’s acquiescence in their
confinued occupation. He submitted that the appellanis were “sitting tenants” on. the

land.

As stated earlier, the appellants continued to reside in houses they had construcied an
the land after the ANL tothe 1% appellant expired in July 2002, and their evidence was
that they continued to cultivate the land and use it for grazing. The fact that the DoL
issued a notice of breach in September 2004 indicates that the Dol was aware of Anil
Kumar's occupation af the Jand. Further. there was no evidence of any steps being
taken to eviet any of Lhe appellants from the land. Tn his oral evidence w the High
Court Mr Tunidau {witness for the Dol said that when the lease expired the Dol

“cannot take any land dealings”.

With respect to Anil Kumar’s position, his ANL expired in 2002, he had been refused
renewal and heen advised of the DolL’s subdivision proposal, but he had a promise of
a tease of the remaining balance after subdivision. Although the subdivision process
took from 2002 to 2012, Anil Kumar was offered a lease of the balance of the land
after subdivision into two agricultural lots, which he accepted. He had an equitable
interest to the extent of the promised lease of the balance of the land atter subdivision
(but no maore). and was granted what he was promised, He cannot claim any reasonable

expectation of a lease over the entire parcel of fand (that is, both lots after subdivision).

I gecept Mr Green's submission for the Dal. that Anil Kumar's interest in the land
affer his ANL expired was equivalent to some sort of equitable licenee to oecupy, and
he had some reasonable expectation that. after a subdivision was completed, he would

be granted a lease of the balance of the land.

With respect to Suresh Prasad and Salesh Kumar, clauses 7 and 20 of the ANL
pravided:

7
‘

Cnly such buildings shall be erected on the demised land as are
necessary for:-




[40]

[41]

fai  d dwelling or dwellings for the lessee;

(bj  Accommodation for implements, vehicles, horses und other

 stock used in connection with the farm, plantation or any other

building directly connected with the work of a farm or
plantation,

20 The lessee shall not subdivide the lund without the written consent
of the lessor first had and obtained then only in aecordance with o
plan of subdivision approved by the lessor in writing.

Mr Kumar submitted for the appellants that the construction of three houses on the
land {one for each of the appellants) did not violate ¢! 7 of the ANL. That submisston
is not accepted. The wording of ¢l 7 is clear: a dwelling (or dwellings) on the land
may only be constructed for the lessee (in the present case, Anil Kumar), Mr Kumar
submitted that this was a “family arrangement”, invoiving one extended family, That
may be so, but it does not aiter the fact that there was only one lessee. and that was
Anil Kumar, Clause 7 did not allow construction of houses for Suresh Prasad and
Salesh Kumar who were not lessees. No steps were taken by any of the appellants to

regularise their occupation of the land by obtaining the Dol s written consent.

[ have concluded that at all times, whether while the ANL was in force or after it
expired, Anil Kumar (as lessee under the ANL) was the only “sitting tenant™, Suresh
Prasad and Salesh Kumar were relatives of Anil Kumar, and clearly resided on the

land with his consent, but were not “sitting tenants™, in any form.

It was not disputed that all of the appellants and their families had lived on the land for
many years. However, | accept Mr Green's submission for the Dol. that any interest
Suresh Prasad and Salesh Kumar might have had arising out of their continued
occupation: over the vears was extinguished by their occupation of land and
construction of homes without the written consent of the Dol [ am not persuaded that
the learned High Court Judge erred in finding that the appellants were in breach of the
terms of the ANL by virtue of the occupation of the fand by Suresh Prasad and Salesh
Kumar, amounting to an ilfegal subdivision. without the written consent of the DoL

being sought and obtained.



[431 Mr Kumar further submitted for the appellants that evidenece given for the Dol of

inspections of the property demonstrated that the Dal. was aware of the appellants’
oceupation of the land, yet never took any action or gave notice to them. He submitted
that pursuant to s 4(1) of the ALTA, there was a presumption that the tenancy

continued to exist,

{44] Section 4(1) of the ALTA provides:

4 Presumption with regard to tenancies

4 (1) Where o person is in occupation, and iv cultiveting. an
agricultural holding ond such occupation and cultivation has
continued hefore or qfier 29 December 1967 for a period of
not less thar 3 years and the landlord has taken no steps fo
evict him. the onus shall be on the londlord 1o prave that such
sccupaiion was without his consent and, if the landlord fuils
to satisfy such onus of proof, tenancy shall be presumed to
exist under the provisions of this Act. ...

[43] Mr Kumar submitted for the appeilants that the Dol.’s conduet in “doing frequent

147]

inspections” and awareness of the number of dwellings and occupancy of the land over
mote than 40 years, “inevitably” showed that the Dol consented or acquieseed to all

appellants residing on the land and had no issues with them comtinuing to do so.

As stated earlier, there was no dispute that the appeflants had at no time obtained the
writien consent or regularisation of the Dol. to the occupation of the land by Suresh

Prasad and Salesh Kumar,

Further. I accept M Green's submission for the DoL, that the conduct of inspections
and provision of reports by the Dol is not an issue that can be adjudicated on by this
Cowst. It is accepted that the DoL's actions must be aligned with the provisions of the
State Lands Act 1945 and the budget provided by the Ministry of Finance. The Dol
must prioritise activities to be pursued within the ambit of the budget, such that the

exercise of the Dal’s discretion cannot amount to acquiescence.




[48] 1am not persuaded that the learned High Court Judge was wrong o find that the Dol."s
decision not to grant leases to Suresh Prasad and Salesh Kumar was a policy decision

as to the allocation of State Lands, and not justiciable,

Did the learned High Court Judge err in finding that there was po fraud on the part of the
Dol and Mr Saumudu in the grant of a lease to My Saymudu?

[49] The meaning of “fraud™ is well discussed in the judgment of his Honour Justice
Salmond in the New Zealand Court of Appeal in Waimiha Sawmilling Ce. Ltd ¥

Waione Timber Co. Ltd.’ His Honour said;?

Where a purchaser actually knows for certain of the existence of an
adverse right which will be destroyed by his purchase he is ... guilty of
Srawd. Where, on the contrary. he has no knowledge that such a right exists
or is even claimed he is a purchaser in good faith. In berween these rwo
extremes there lie those intermediate cases in which, although there is no
certain knowledge of the existence of an adverse right, there is knowledge
af @ claint and the possibility of that claim being well founded.
knowledge ... that an adverse claim exisis, that it may possibly be well
Jounded, and that it will he destroved by an alienation of the property, is
not in irself sufficient to stamp the ransaction as fraudulent within the
meéaning of the Land Transfer Act.

Waimiha Sawmilling was applied by this Court in its judgment (o Prasad v Waii?

[50] On the basis of my findings as to the appellants’ occupation of the land (discussed at
paragraph {37]-{42], above), 1 am not persuaded that the leamed High Count Judge

erred in finding that there was no fraud on the part of the Dol and Mr Saumudu.

Did the learned High Court Judge err in considering the Dol.'s exercise of his discretion o

subdivide the land and grant a lease 10 My Saumudu?

[31] It was not disputed that the Dol. has a discretion to grant leases of State Land. Nor
was it disputed that Mr Saumudu was entitled to apply for a lease, pursuant to reg 4 of
the State Lands (Leases and Licences) Regulations 1980. Mr Saumudu submitted an

application to fease the entire (un-subdivided) parcel of land in October 2010, His

‘ Waimiha Sawmitling Co. Lid v Waione Timber Co. Lif [IW23] NZLR HI57 (1923 NZ GLR 32,
tAL M-S,
Yo Prasad v Wag 2000} FICA 40: ABUOO27LL 19998 (22 November 20015,



132}

(551

evidence was that he was not aware of the Dol.’s application to subdivide the land, or

the moratorium in place witl regard to the subdivision of agriculturai lands.

Mr Kumar submitted for the appeliants that the learned High Court Judge erred in fact
and law by failing 1o hold that the DoL had failed to exercise his discretion fairly and
net in an arbitrary manner, amounting (o an abuse of his power. He referred o ss 27
{headed “Freedom from campulsory or arbitrary acquisition of land™) and 29 (headed
“Protection of ownership and interests on land™) of the Constitution. He submitted
that in breach of these provisions, the learned High Court Judge had failed to analyse

the history of the appellants™ acquisition of the tand and their interests in the iand.

I do not accept Mr Kumar’s submission. The learned High Court Judge set out the
history of Anil Kumar's and his predecessors® acquisition and occupation of the land.
I am not persuaded that the fudge erred in findings he made in relation to that
occupation, including the undisputed fact that the appeliants failed (at any time) to
ubtain the Dol.’s consent to the occupation and cultivation of the land by Suresh Prasad
and Salesh Kumar. [ am not persuaded that there was anything arbitrary or unfair in

the DoL's approach to the exercise of his discretion to subdivide the land,

Further, ! accept Mr (reen’s submission for the Dol. that once Anil Kumar's ANL
had expired. the {and reverted to the State, and it was open to the Dol to deal with as
the Dol considered appropriate. [n the present case, the Dol’s decision was to
subdivide the land.

Mr Kumar submitted for the appellants that Mr Saumudu admitied in cross-
examination in the High Court that the subdivision of the land was done o
accommodate his wish 10 obtain a lease. Mr Kumar's question and Mr Saumudu’s

answer were as follows:

Question: You won't know, [ won't know, but it was only affer vou fad
made an application then [theDol] started to subdivide, and ihe
subdivision [ am putting to you was made to aeecommadate your request.
This Is a very simple way of putting it around?

Arnswer: Yes




[56]

{60

Counsel’s question was ambiguous: Mr Saumudu was not asked directly first, whether
he agreed with the proposition that the subdivision was not started until after he
submitted his request for a lease, and secondly. whether he agreed with the proposition
that the Dol subdivided the property in order to accommadate Mr Saumudu’s request
for a lease. Mr Saumudu’s answer “ves™ to a compound question suggests that he may
not have understood the guestion. For that reason, | am not persuaded that Mr

Saumudu’s “admission™ should be given the weight Mr Kumar urged upen this Court.

Mr Kumar also submitted that had Mr Saumudu not made an application for a lease of

the land. there would never had been any subdivision.

The chronelogy of the relevant events does not support any reliance on Mr Saumudu’s
“admission™. or the proposition that had he not applied for a lease, there would not
have been a subdivision. The subdivision process commenced some years before Mr
Saumudu applied for a fease. The evidence before the High Court was that the DoL’s
first application (for a residential subdivision) had been rejected and the second
application (for an agricultural subdivision) was made in 2008 but put on hold because
of the moratorium, some two years before Mr Saumudu applied for 4 lease. There was
no basis on whieh the learned High Court Judge could have accepted a submission that
there would have been no application for subdivision had Mr Saumudu not applied for

a lease.

Accordingly. | am not persuaded that the learned High Court Judge erred in not finding
that Dol.’s application for subdivision was made in order to accommodate Mr

Saumudu.

Mr Kumar also submitted for the appellants that the availability of the land for lease
was never advertised in local daily newspapers, and that this meant that the general
public was never made aware of the availability. He submitted that the learned High
Court Judge completely disregarded this evidence, and that it led to the fraud by the
Dol. and Mr Saumudu,



[63]

[64]

(63]

[66]

It is accepled that it is customary for there (o be public advertisement of the availability
of Smate Land for lease. However. | am not persuaded that the failure to advertise

constitutes grounds to nullify lease to Mr Saumudu.

Mr Kumar aiso pointed to the fact that Mr Saumudu’s signature on his application for
a lease was not witnessed (as to which there was no dispute), yet the application was
received and eventually granted, was further evidence of fraud on the part of the oL

and Mr Saumudu.

I accept Mr Kumar's submission that the learned High Court Judge's characterisation
of the absence of a witness to Mr Saumudu’s signatire 48 a “trivial”™ matter was
inappropriate: the application form completed by Mr Savmudu provided for the
applicant’s signature to be witnessed — although there was no prescribed requirement
as to manner of wilnessing — and | accept that a receiving officer would usually insist

on a withessed signature.

However, Mr Kurnar could not direet this Court to any rule or reguiation which makes
it mandatory for an application to be witnessed (and thus invalid if ot witnessed). It
is- accepted that the lack of a witness to a signature is irmegular, but the fact that the
application was accepied and the appropriate fee taken indicates that the receiving
otficer was satisfied that the application was valid. 1 am not persuaded that the learned
High Court Judge was wrong to find that the lack of a witness's signature did not

nullify the application.

Fum now to My Saumudu’s evidence that he accessed the DoL system to check
whether the Anil Kumar's ANL of the land had expired. The learned High Court Judge
recorded that:

{Mr Scmudu] was iruthful in his evidence and admitted that ke checked
that availability of the land when he received informetion abour the scid
land for his application bui made no further comment on the maiter,

Counsel for Mr Saumuda, Mrs Ratkaci, properly conceded that it was not consistent

with his position as an employee of the Dol. for Mr Saumudu 1o access the system for




(67]

{68]

his own private purposes, and that he should not have done so. | agree, and the relevant

authorities should ensure that such conduet is not repeated.

i take into account Mr Saumudu’s evidence (accepted by the leamed High Court
Judge) that he had tearned, from his own enquiries in the area, that Anil Kumar’s ANL
had expired before he accessed the system. His access was for the purpose of checking
information he already had. not to obtain new information. Accordingly, | reject Mr
Kuamar's submission for the appellants that had Mr Saumudu not been in a position o
access the Dol. system, he would never had known that the ANL had expired and the

land was available to lease.

[ am not persuaded that Mr Saumudu’s impropriety was at such a level that would
justify his lease of Lot | being cancelled. Further, [ am not persuaded that the learned
High Court Judge erred in finding no error by the Dol in the exercise of his discretion

to grani a lease to Mr Saumudu.

Did the learned High Cowrt Judge fuil to give adequate reasons for his judgment and did he
show bias?

{691

(7]

Mr Kumar submitted for the appellants that the tearned High Court Judge did not give
sufficient reasoning ifor ascertaining how and why it was justifiable for the Dol to
allocate a portion of the tand back te Anil Kumar when he had found that the appellants
were in breach of the ANL, and failed to provide reasons as to why he accepted the
Dol’s and Mr Saumudu’s “version of the story”, when there was no “flow” in the
evidence given for the respondents. He submitted that the appellants had been greatly

prejudiced as a result.

taccept. as has the Court of Appeal in earlier judgments,’ that Judges must give reasons
tor their judgments. [ also accept Mr Green's submission for the 1* respondent. that
in the present case the learned High Court Judge thoroughly eansidered the evidence.
and wrote a considered decision covering all the issues emanating from the pleadings,
The Judge’s reasoning is apparent from the judgment. | am not persuaded that the

learned High Court Judge failed to meet the standard required of him.

Y See. for example. Pravap v GL Johe Led {2003] FICA 29, ABLIOGA2 20605 (30 May 2003%; and
Pratap v Christian Mission Fellowship {2006] FICA A1 ABUODSZT 2003 (14 Tuly 2006},

18



[71} Mr Kumar further submitted for the appellants that the learned High Court Judge

showed bias and favoured the respondents. He submitted that in the course of the trial
there were admissions {o the questions asked of witnesses, and on various oceasions
the learned High Court Judge made comments such as “he won't answer move on™
and “was looking at his counsel signals™ He submitted that the genuine claims mised
by the appellants had ot been properly addressed, in breach of s 15(2) of the

Constitution.

It is accepted that all litigants before the Courts are entitled 1o an independent and
impartial hearing. That right is enshrined in 5 13(2) of the Constitution. 1 have
carefully read the transeript of the trial before the learned High Court Judge. | is noted
that he intervened from time to time during the examination, cross-examination and
re-examination of witnesses by counsel for each of the parties. The interventions
appear © have been for the purpose of clarifying evidence, and svoiding spending
valuable Court time on repetitive guestioning. | am not persuaded that those
interventions went beyond an acceptable level, or that they showed bias against the

appellants,

Was the relicf sought fiv the appellants available to them?

[73] Finally, I note Mr Green's submission for the Dol that even if this Courl were to

[74]

accept the appellants” submissions, the appellants could not be granted the relief they
sought, that “the land allocated to [Mr Saumudu] be reveried back to them and be
equally divided into three separate lease hold as requested by them™, as there was no

pleading secking cancellation of the lease to Mr Saumudu,

This point was noted by the fearned High Court Judge at an early stage of his judgment,
and he recorded that this should not prevent consideration of the substance of the

appellants’ claim. [ am not persuaded that he erred in doing so.

Conclusion

[73]

For the reasons set out above, | am not persuaded that the learned High Courl Judge

erred, and | would dismiss the appeilans’ appeal.
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[76] As recorded earlier, the leamed High Court Judge decided that “in the circumstances™
each party should meet its own costs. | note the parties’ submissions as to costs on
this appeal. but | have concluded that this Court should take same view as the learned

High Court Judge. | would order that each party is to bear its own costs.
Lakshman, JA
[77] | agree with the reasoning and conclustons of Andrews. JA.
Qica, JA

[78] T concur with the reasoning and views of Andrews, JA and that the appeal should he

dismissed.

Orders of the Court
(1) The appetlants " appeal is dismissed

(2} Each party is to bear its awn costs.
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