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Oetaki, .JA 

Background 

[2] This is an appeal challenging the appellant's eonv iction and sentence at the High Court 

in Suva where the appellant had been charged, with unlawful cultivutron of illicit drugs 

contrary to section S(a) of the Illegal Drugs Control Act 2004 committed on 09 June 20 l 7 

at Naqia Village. Wainibuka in the Eastern Division. 

[3] The information read as follows: 

"Statement o(Otft:nce 

C?•./LA if/FL'L C(/fJ!l'.HiON OF ILLICIT DRl/GS: Contrary to section 5 olthe 
Illicit Drugs Conlrol /k·t 2004. 

Particular of' Utf'ence 

NEJ1ANJ RAVIA on the 9th day q/June 20 J 7, at Nw.1ia Tillage. tVainihuka. in the 
Eastern Divi,s·ion withoul la11jz1i authority cultirnJed 87 plams (f cannabis 
saliva, an illicit drug weighing 34-2 kih>?,ram5;_ ·· 

[41 Section 5 of the Illicit Drugs Control Act 2009 states: 

"5. A.ny person ivho ivirhoul lcn1:fid authorit;v-

fa) acquires, supplies. posse,vses, produce.,·. mmm/ctcfllrei..,·, cultivates. u,-:es or 

administer.van iilicit drug,· or 

(b) engages in any dealings ivith any other per.son/or lhc tran.\/er 

lranvwrtation. s1q>p{v. use. 1mnnfk1cture. t:tJe,; sale. irnport ur export t!/ 
an illicit drug 

comrnits an uflence and ,i.<.; liable on conviction to ajine no/ exceeding S l rnillion 

or imprL-,onmenljhr l{(e or both " 

[5 I At the conclusion of the summing up on 29 April 20 ! 9 the assessors had unanirnously 

opined that the appellant \:Vas guilty as charged. On the same day the learned trial judge 
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had agreed with the assessors, convicted the appellant and sentenced him on 30 April 

2019 to l 2 years of imprisonment subject to a non-parole period of l 0 years. 

[6] Aggrieved by the decision of the High Court. the appellant had: 

(a) Signed an appeal against conviction and sentence on 20 May 2019 

(received by the Court of Appeal Registry on 07 June 2019). 

(b) Followed it up with amended grounds of appeal on 25 February 2020 and 

01 May 2020. 

(c) Restated his grounds of appeal dated 20 May 2020 and supplemented them 

with written submissions on l 0 September 2020. 

(d) Confirmed on 30 October 2020. and again at the leave hearing that he 

\Vould rely on the above grounds of appeal and \Vrttten submissions. 

[7] The State had tendered its written submissions in response to those grounds of appeal on 

4 December 2020. Both parties made oral submissions at the hearing on 03 March 2021. 

Leave Stage 

[8] The grounds for the application for leave to appeal are as f<)llows: 

Against Conviction 

Ground 1 

That the learned trialjudgefailed to consider that the investigation in my matter was 

not conducted in a proper manner. 

Ci-round 2 

That the learned trial judge did not consider that 1 onzv admitted p(ant.ed one plant of 

rnar{iuana at my land on(v, 
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Ground 3 

l1uu the iearnedjmf.,;:,e,li1iled ro consider that l had infhrmcd the Police· ()/Jiccr,r about 

Samu ivho had planted the nwrijuanu alleged in this case. 

Ground 4 

That the learnedju,l,gi: did not consider my evidence that Pi'V l. Emosi Nokonokuvou 

1n1s not present during the investigation 

Against sentence 

Ground I 

?hat the ,ventcnce h, too harsh and ex,.:cssivc. 

Ground2 

That the C'ourt did not take imo ac1..·o,m1 that l had assisted the Po!h·c ( )//ice rs and 

cooperalt:d 'eVith them to locate the rnarijuana. 

[91 Under section 21 (l )(b) and ( c) of the Court of Appeal Act the appellant could appeal 

against conviction and sentence only vvith the approval of tht: court As establisht:d 

through the Couns. the test for leave to appeal is ·reasonable prospect of success·: See 

Caucau v State AA U0029 of 20 l 6:4 October 1018[2018] F JCA 17 l:. Navuki v State1 

AAU0038 of 2016; 4 October_20l 8[2018) FJCA 172; and State v Vakarau, AAU0052 

of 20 l 7: 4 October 20 l 8 [20181 FJCA l 73 and Sadrugu v The State_ Criminal Appeal 

No. /\AU0057 of20!5; 6 June 2019[20!91 FJCA 87; Wagasaqa v State [2019] FJCA 

144: AA U83.20 IS (I 2July2019}, 

[ l 01 The guidelines to be followed !l)r leave to appeal \vhen a sentence is cha!tenged in appeal 

are well settled -S~c Naisua v State CAVOO lOnof 20 l J:20 November 2013[20 L3] FJCA 

14; House v The King [ l 936] HCA 40: ( 1936) 55 CLR 499: Kim Nam B~e v The State 

Criminal Appeal No. /\AlJOO! 5, and Chirk King \'am v The State Criminal Appeal No, 

AAU0095 of20! L 
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[ I l} The test for leave to appeal agai.nst sentence is not whether the sentence is ,vmng in law 

but whether the grounds of appeal are arguable points under the four principles set in the 

case Kim Nam Bae v The State [1999] FJCA 21: Criminal Appeal No. AAUOOl5. 'The 

four guidelines are whether the learned sentencing Judge: 

(i} Acted upon a ivrong principle: 

(ii) Allowed extraneous or irrelevant matters to guide t~f c{lrect him,, 

(iii) llistook the facts; 

(iv) Failed to take into account :-,'orne relevant consideration 

fl2] For the reasons given in his Ruling, the learned single judge allo\ved the appellanfs 

application for leave to appeal against both conviction and sentence. In this Court, the 

appellant had filed written submissions dated 27 January 2023 (26 pageS) containing 

submissions on two grounds of appeal against conviction (pages 1-23) and one ground of 

appeal against sentence (pages 24 -26). At th0 hearing~ the appellant had expressed his 

reliance on the written submissions as filed at the Registry. 

[13] I have reviewed the Records of the High Court of Fiji, including the Summing Up 

Judgment and the Sentencing delivered in this case, The "Agreed Facts", (at pages 68 

and 69 of the Record), signed by the parties to the criminal proceedings and the learned 

trial judge in line with section 135 of the Crin1inal Procedure Act~ 2009. are as follows: 

"I. 1hat Ne,nani Ravia was 36 .vears old al the time <?{the alleged incident. 

2. That Nemani Ravia ivas afi1nner h,ypn?fession 

3. That Nemani Ravia was residing at ;\/aqia, FVainihuka. n,ilevu, 

4, That on 9th qf'June, 2017, the Police qfficers raided the house <~lNemani Ravia at 

Naqia Village, Wainibuka. Tailevu, 

5. That Nemani Ravia was arrested by Police QtJicers on 9th t?fJune. 2017 at his house 

at Naqia Village rVainibuka, Tailevu. '' 

[ 14] The case by the prosecution adopted from the Summing Up (pages 52 ····· 54) of the Record 

of th¢ High Court is as folknvs: 
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''J.f ... On() June ]OJ 7, the accus'ed .Vetnani Ravia (LHV !; was 36years old. He 
·was married wilh .../ ,young children aged l 2. l 0, ~ and 5 years old He resided 
H:fth his fcunizt· in their re .. idence al .\'aqia, fVainihuka. 'foilevu, !-le is (1 

sub.vistence .farmer hy pn?fession and plant.,· bananas, dalu, cas .. -.,ava, 
veg.-etahles, foqona and other crops, He also kepi domesticat<!d anirnals. 
According to the Police lnvesti,({ation t?flicn: Corporal 41 Ori H·t1isea {NV 4,J. 
1\/aqia Village was considered a 'n:d~::one area " as ,kn- as the un!cntjtt! 
cultivation ,?f cannabis sativa plants ti-as cf.mcerned. Pl-V ./ said. their 
if~fbrmation ivere mH·,nal(v receivedfi-om the relatives rf tho.\e alleged to he 
cultivating cannabis sativa commonly kmrwn as mar{iuana. 

l I According to the prosecution. the Police decided to raid Naqia Village un 9 
June 201: lo catch the alleged marijuana cultivators. An.:urding tu PC 3908 
Emosi Nokonokovou (PH' l) the police received ilt/i>rmation that Afr ,Vemani 
Ravia f DW /) was allegcd(v selling and cul!ivating marijuana.PFV l :,;aid, a 
team was jhrmcd, which included him. PC 5382 Jimutw,;a Taiki (PH1 2i, 
SC2089 Saimoni Kete (NV 3) and police driver w apprehend Ravia. On 9 
June 20 I:~ at about .Jam, PH: l and his team left Korovou Police Station in a 
Police vehicle and ivent to Mr Ravia 's house. "JI .:'-<am. they knocked at Jb: 
Ravia ·s house, and later searched the same ivi!h !he authority ql a search 
warrant. 

16. According to polh·e, nothing was_hund at Ravia 's house. He was later wken 
lo Nc~van, Police Pust by Police. According to PIY !. fiV; and pw· 3, ;Hr 
Ravia odmilted to them, at the Pof ice Post, thal he had mariiuana /c1nn al 

Naqia. They returned to his residente at !Vaqia. According to the prusecUlion, 
All: Ravia later led PI-f 1. PtV] and PW 3 through hush and ,nountain tracks.;, 
to his mar(luanafarm, which was 2 hoursjourney to and,/l"om his residence. 
Al the ./arm, the police saH' marijuana plants growing, and according to 
prosecution. Alr. Ravia ailegedlv admitted to police that the marijuana form 
and plants were his.P~V 2 and PH7 3 later uprooted the plants. There were 86 
in total, and 1 consisting <~{plant materials, Altogethe,-, there H't'ft' plant 
1naterials. 

J 7. PfV 1, Nf] and PfV 3 later carried the nuwfjuana plantsjhnn thejarm tu the 
mad. The_i' later took the same to Korovou Police Station and handed the 
same to Corporal ./106 l+uisea (PH' ,I). PFV ../ n1as the polh,'e investigation 
office,:PfV 4 later handed the 8:7 mar(iuana plants to l..VPC' 4501 Afere (NV 
5), the Korovou Police Station e:rhibit write1:fhr ,-;q/e keeping. At J:>.f.Opm on 
9 June 20/ 7, PW »I handed the 8:: marijuana plums to the police j<Jrensic 
<?tffccT,·, Af...- Susana [e1-vedrm.1 IPJV 6; and A/5,· Jlilhmo Ht:rrehauinorw (Ptr 

lo ana(vsefbr cannabis sativa crmlcntAlier exarnining and ,aw!v::inl! the 
8-:' plant rnaterials, PFV 7 fhund the same tu he cannabis sativa, and ii weighed 
a total of34.3 ki!ogran1,Y, lhe plants were later handed hac.k lo PW 5/i)r sale 
keeping 
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I 8. Because tfihe above, the prosecution is asking you, as assessor5' andjmf.ges 
c?ffi1ctj to find the accused guilly as charged lhat 1rns the case for the 
prosecution. '' 

[15] The accused·s case adopted from the Summing Up (page 54) is as follows: 

''19. On 23 April 2019, tfw Jirst da_v t~l the trial, these injhrmation 'Was put to the 
accused, in the presence <?{his counsel, He pleaded not guilty to the chaige,v. ln 
other 1-vords, he denied the allegations against him, JYhen a primafc1cie case ivas 
finmd against him, at the end ol the prosecution's case wherein he lvas called 
upon to make his defence, he chose lo give Slforn evidence and called hf:..:_first 
cousin (DHl 2) as his on(v idtness. That was his right. 

20. The accused's case was vetJ' sirnple, On oath, he denied. the allegation against 
him, He, however admitted planting one marijuana pl.ant on his dalo plantation, 
/or his personal use. He denied that the 86 mariiuana plants and 1 plan! material 
obtained from a fimn he showed the police were his, According to the accused 
(DW l). he wanted to help the police hy showing them the mr.irljuanafarm, He 
said, instead qf thanking him, the police framed him b.v saying the farm was his, 

21, Furthermore the accused said, he did not admit to the police that the nu.1rUuana 
farm ivas his. He said the police were lying, Because of the above, the defence is 
asking you, assessors and judges of fact, lo find the accused not guilty as 
charged, That is the case Jbr the accused ,, 

Court of Appeal-Fun Bench 

[l 6] ln this Court the following two grounds of appeal against conviction \Vere pursued by the 

appellant_,. (Sec the Appellanf s written submissions filed on 27 January 2023 at 9: 15 am 

at the Court of Appeal Registry). At the hearing, the appellant stated that he wilt rely on 

the said written submissions in this appeal. 

Ground l: 

77wt the. trial iudge did not consider that the investigation in mv malter was not 

conducted in a proper manner. This ground is the sarne as Ground l at the leave stage 

befbre a single judge. It relates to procedural impropriety in investigation. 
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Ground 2: 

That the learned trial fudge did no/ consider that I onh adrnittcd plaming 1 plant onlv 

in f;,,n•nt This ground is the same as Ground 2 at the leave stage, 

[ 171 ln addressing Ground l. the learned single judge stated in his Ruling: 

"/8] Ihe appellant ·s contention relates to the manner in lt'hich the investi,gation had 
been carried out, He submits that ivhen !he police par(v raided hi,,· residence, 
they could notJlnd any prohibitor:.,· item., yet he was arreswd and takt:'n to the 
police .vtation lvhere he f,,.; .,'upposed to have admitted ora/(v to PfV 1- PW 3 that 
he had a marijuana/i.mn at Naqia. Ficnrevet: according lo the summing up the 
pulice qfficers had in their possession a search ivarrant. Ihere£1,fler: the appellant 
is alleged to have led the police part)' to a farm ,vhere thc;v had uprooted 86 
plants assessed 01 plant material.-.; and the appellam is alleged to have admitted 
once again ,wait)' that the farm and the plants H'en: his. These allegations hwl 
been denied bt' 1h11 appellant in his cvidcm .. ·,~. /I is not t..:fear 1rhf.'lher the police 
oflicers had made anv contemporaneow,· no/es u{ the said admissions in their 
note hooks. 

[9/ Thus, it is clear that no calllion had heen admims/ered befhre the alleged 
con[essions. Hoiveve1; it is not clear !hat the appellant had heen told that he was 
under arrest in connection with the marijuana ti.1rm. It does· not uppear that the 
police had cautioned the appellant ()fhis right tu remain silent or advised him o[ 
his right to counsel. Clearlv there had been no voir dire inquirv either bw 
according lo the trial fudge the appellant had nol ,:hal!t:ngcd leading in evidence 
the oral submissiqu:2\ 

[IO,! Singh v State /20 I I] F:JC>l 3., AA l)OU05. 2009(2.f. Januw:v 10 l /J i.s: a case where 
at the time r?l making a cmtfi:•ssion. parent-: (ilhe accused had been presenl and 
the police t?/licer had expfaim:d tht! jll(~ge \ rules and a/fer caution.v and 
jhrmalitie,v the accused had rnade the oral confession There had been no voir 
dire on the admissibility qf the oral confession 100. In the circumstances, the 
C'ourt of Appeal held that considering the nature tJl the evidence and the evidence 
bt,:/<>re court the tria/jtuf.ge had not erred in hnv by admitting the oral cm1:fession 

[ I lj Needless to sav that the circumstances in this ca,rn is fcJr less satisf£1cton· and 
convincing fbr the alleged oral cun/essfon:s to he ndmitted and acted upon. I 
think this aspect ofrhe case needv lo he looked at 1nore closelv bv the fitll c'ow·t 

and f am inclined to grant leave to a_m)(::al ., 

[ 18] [n his written submissions. the appellant had raised issues pointing to procedural 

irregularity and breach of the Judges' Ruks. Th: appellant's conkn1,ion in relation to 
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Ground l is with the manner in which the investigation had been carried out. In 

considering this aspect. it is pertinent to point out that the appellant was legally 

represented by Counsel at the trial. 

[ 19] The issues now raised in the appellant's written submissions, in my view ought to have 

been raised and contested at the triaL Prosecution \Vitnesses \\'ere not cross-examined. or 

if they were, it was not thorough, to address fully the procedural aspects of the 

investigation especially, any breaches of the procedural laws and rules which are now 

being raised. The later may be raised during the course of the trial and in legal submissions 

prior to Summing Up, Judgment, and Sentencing~ to also address succinctly the elements 

of the offence for which the appellant had been charged. 1\nd it is not as if tbe accused 

did nm have the benefit of legal counselr to assist hhn and to whom he ought to have 

given full instructions in the conduct of his defence at the triaL 

[20] The evidence of P\V 1, PW2 and P\\i3. and indeed the evidence given by all the 

prosecution vvitnesses were given in open court based on the statements they had made to 

police in the course of the investigations. especially, the conduct of the raid at Naqia at 

the appellants' home and the operations conducted at the remote farm. 

[21] lt is to be noted also that PW l in his evidence had alluded to having received in formation 

that Ncrnani Ravia was seHing drugs, at page 128 of the Record of the High CourL '' The 

houses that ,vere selling drug,v was identl/ied l was instructed to raid Nenwni Ravia. " 

Issues associated with activities deemed unlawful under section 5 of the lllicit Drugs 

Control Act 2004 need to be approached and viewed in the light of purpose and object of 

the legislation enacted with intent to target illegal activities under the Act. 

[22] But, the appellant has the right to raise issues concerning his constitutional and other 

rights that are protected by the Constitution, however. these travesties and breaches have 

to be raised at the appropriate time at the trial. to be addressed as appropriate, and be 

raised by way of appeal to this Court. except in ~xceptional circumstances. If no 

objections were raised at triaL and they were unchallenged at the triaL there had to be 
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cogent reasons formally presented for not pursuing the issues at that stage when the 

are first raised in this Court record and rcvic\v, 

(23] rhe conduct of the learned trial judge with regard to the rights of the accused has been 

raised having failed to consider that the investigation by the police, were not conducted 

in the ··proper mamwr''. To the contrary, the Records of the High Court on the trial 

proceedings does not bear this out. Also. the Sumrning Up (pages 49 to 59 of Record of 

the High Court of Fiji) \Vas cornprehensive and comprehensible. being communicated to 

the assessors in simple and plain English language. It is divided into major and relevant 

areas of concern in a criminal trial but focusing on the case at hand, It covers the follovving 

aspects: A. Role of Judges and Assessors: B. The burden and Standard of Proof: C. 

Information; D. The Main Issue: E. The Offence and fts E:lcments: F. The Prosecution 

Case: G. The Accused's Case; Analysts of the Evidence: L Summary. 

[241 The Sum1ning Up vvas fair and balanced. It reflects the level of attention and analysis that 

the learned trial judge had invested in ensuring that the assessors are effectively 

empc)\·Vered to consider the evidence and make their O\Vn minds up on their decisions as 

to the guilt or otherwise of the accused /appellant given the evidences at the trial. The 

learned trial judge asked fix application fi.w Re-Directions. however. there vvas none. The 

assessors after due deliberations returned a unanimous verdict of guilty. 

[25] Paragraphs l to 9 of the Judgment in this case are reproduced belmv; 

The three assessor.\ had returned ivith a unanitnuus opinion,lindin,g the accused 
guilty a-; charged. 

It appears that the three assessors had accepled the prosecution's version (4' 
C\'ents, ft also showed that the 1hree assessors had accepted the pro,;;ecution 
H'ifnesses ·evidence, ft afro meant: the three assessors hatl rejec!ed the accused's 
sirnrn denials. 

I have revieired the cvicli:ncc called in the trial an-d 1 h:n'c directed my,..,\:·ll' in 
a1.:cordam:e H'ith the .vumming up I delivered to the assessors !odt.~V-
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4, The three as.vessors · opinion 1.vas not perverse. lt H'as open to them to reach such 
conclusion on the evidence. 

5. Assessm~s· are there to assist the trial jut(ge come to a decision on ivhether the 
m.:cused 1-vas 1::,ruil(v as charged. The three assessors ' opinions represent the 
public's view and their opinion must be respected, 

6. On n~v analysis qf the case, l agree entirezv with the three assessors' opinion 
The police had done a proper investigation They hadgatheredgood intelligence 
from the public, Their raid, uprooting the marijuana plants, taking it to Korovou 
Police Station and having it anal_vzed by theirfiJrensic learn, was clock work in 
a day qf operation The police team must be commended in their conduct in this 
ca..,·e. 1t tvas well organized, .last and competent, H:'ithin one day 

7, I accept the evidence q/fiY 1, PW 2 and PHl 3 that the accused admitted to them 
that the marijuana pl.ants were his. !find their evidence credible and accept the 
same. 

8. I rejeel the accused ·s sworn denial, it was not credible to me. He admiuecl 
cultivating one mar(juanaplant and, in my view: that 1vas s1,!{ficient qual{fication 
lo cultivate 87 1nar!fuana plants/materials in this case. 

9, Given the above, I enlire(v agree ·with the three assessors' unanimous opinion 
and (find the accused ,tptil(Y as charged. l convict him accordingly as chmged " 

[26] The respondent had provided assistance to this Court through its submissions filed on 12 

September 2023 in response to the appellant's submissions on the grounds of appeaL l 

agree with the State's submission that Ground I of the appeal is misconceived. The 

teamed trial judge had specifically expressed his consideration about the manner of the 

investigation at paragraph 6 of the Judgment (see paragraph l 8 above at paragraph 6 

thereot). 

[271 I am also in agreement with the respondcnCs submission related to legal representation. 

as follows: 

"1he Appellant 1vas repre.sented h:i,· 2 legal counsels during trial as per the Summing 
Up, Judgernenl and Sentence qf the case, however; 1he legal coun.,·el:,.,· did not seek 
a voir dire lo challenge any constitutional rights being breached so 1hat the 
prosecution could have been disalluived_fi·om leading any co1?fi::,;siun ei·idence at 
all. {l his voir dire gnnmds' were success/Id. It was not his position that the 
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admission 1ras involunlm·•,-- he was sugQes!ing thar the adnli.vsionjo the s-: plants 
as being cultivated bv !he Appt"Uanl H'as lahricated ft lrns the trial strategy taken 
up h_t' the 11,-0 learned Defiance ( 'ounsels to not go throu,gh a n1ir dire and 1he 
learned lrial jm~t;e chose not to fnte1:(ere with the trial _,,;1n1teg,v the lean1C:·d 
rk:Jimce co1m,5e/s, '' 

[28] The State added that in a similar situation in Radinioausori v State !20121 FJCA 19: 

CAV0005. l 2 ( I 6 August J 20 l 2). the Court said: 

.. J 6. l11e (acts olthe case revealed thar the A cc used was n::rwe,Yenred in the trial hv 
g learned cotmsel o(the legal A id Commis',Yion. The learned counsel for th!i. 
Accused moved court w d(~pense ivirh the trial H'ithin u trial (voir dire). l11is 
muv he a h1ctica! over so that he could challew.:e the contents o(the caution 
interviei1• during the trial he[ore the assessor,s, 

I 7. Coun.sd for the act:used challenged the t'aution intervic1,v on the basis it H'm 

fabricated and it hav inconsistent statements. He has not .Yugg<;.'stcd that undue 
influence ur three was used ion 1he a,·cused to give tfu.: said con/c:,:sionan' 

.1i·ulfemen!. 

I 8. It is the dutv o( the Trial hulge lo adequate Iv direct !he assessors in reialiun 
to voluntariness and tabrication o( sra1ements when evidem.:u in relmion w 
confession is relied upon 

20. The above direction.,· have sufticienth-' me/ the Jt:lftlirement o(proper direction 
to the assessors in relation to the voluntariness o( the con(t·ssfrm and 
comnlaint of' fabrication contained in the caution imervie1v The trial fudge 
has given clear and adequate directions to the Asses,,,nrs in r1Jlatitm lo 

voluntariness and fahrication the Court o(/lppea! is nm obliged to consider 
the issue in ap_peal as no sub::..'tantial m1\carria5:e o[ justice has in fi1c1 
occurred" 

[29] Similarly, Ills Lordship Justice 'femo jas he ,Aas then] carefully· laid down the position of 

the Defence in relation to their stance on the voir dire and his Lordship went on fu1ther 

to give the sirnilar dirt·ction:;; about the confessions. as Yvas done in Radininausori case 

(supra). His Lordship at paragraph 27 of the Summing Up. page 56 

fligh Court of Fiji. stated: 
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"Z-he defence did not challenge the admissibility o(the above verbal confession in 
a voir dire proceeding, ln anv event. 1vhen considering the above alleged verbal 
confession bv the accused. 1 must direct vou as tollmw•r; as a mailer o( law, . A 
confession. ifaccepted bv the trier o(fi1ct--- in this case, vou as assessors andiudges 
offact- isstrong evidence against its make,: Haivever. in deciding ivhether or not 
vou e,:an relv on a con{,:/ssion, }'OU will have to decide two questions. F'irst, whether 
or . not the accused did in ft:ict make the statements contained in his verbal 
stc1tements? If vow· answer is no, then vou have to disregard the statements,. lf)Dw· 
answer is ves, then vou have to m1slver the second question. A.re the confessions 
true? In linSlrering the above qu<:stions. the prosecution must make vou sure that 
the confessions ·were made and thev were true. 1<>U J+'ill have to exan1ine the 
circumstances surrounding the taking o(the verhal statements fi·om !he time o(his 
arrt?st to when he was fi,:st produced in court, If vou find he gave his stat1;mems 
voluntarilv and tl,e police did not assault, threaten or made false promises to him, 
1rvhile in their custody then vou might give more weight and value to those verbal 
statement.¥, J[ it is othenvise, vou mav give ir less \Feight and value. It is a matter 
entirelv /hr vou, " 

[30] As such, his Lordship proceeded to assess the issue without the voir dire grounds and give 

directions to the assessors on the same. 

[31.! The appellant also chose to give evidence himself during the trial. The appellant is 

pleading against his conviction as charged for unla\vful/ unauthorized cultivation of illicit 

drugsi namely cannabis sativa. However, he did not deny the simple fact that he had 

planted marijuana plant 

[321 \Vith respect to Ground 2 of the appeal, the appellant had admitted to planting one 

marijuana plant in his daJo plantation .He did not deny that he \Vas involved in cultivation, 

The Summing Up (page 54 of the Record of the High Court at paragraphs 20 and 2 l this 

Lordship stated: 

'· 20. The accuse,r., case was ve,::i,-' simple. On Oath. he denied the allegations 
against him. He. lurwever. admitted planting one mariiuana plant on his dalo 
plantation, for his tnvn per.'fonal use. He denied thal the 86 mar{iuana plants 
and 1 plant material obtained from a .farm he shoived the police were his, 
According to the accU:•/ed rDW li. he wanted to he~r; the police by shoiving 
them the mar!fuanaf,mn, He said, instead(?,( thanking him. the police framed 
him by saying the farm was his. 
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.}l. Furthermore, the accu.,·ccl said. he did not acbnit to the police thw the 
1m1r{iwma ktrn1 H'us his. }le said, the· police \Vt're (ring. Because of !he above. 
tht! dcfem:e is askin_g yuu, as assessors aml/ut~f!J::'s o/facl. tojind the accused 
not gui!~v as charg;e,L That n·as the case/hr the accused ·· 

ln response to Ground 2 of the appeaL the respondent had addressed the relevance of 

"numhur or iveight (~lplams cultivated by an accused" in the context of the elements of 

the offence of unlmvfo! cultivation under section 5(a) of the lllicit Drugs Control Act 

2004. It is submitted that the number of plants is relevant to the issue of Sentencing, 

Paragraphs 3:2-33 of the State ·s Submissions state: 

"J]. However. om:fuctur that this honorable court might wish lO consider wo is 
that number or ivcight ofplant.v cultivated h_r an ac:cnw:d. under section 5 fa; 

ul the illicit Drugs Act, is not. an clenwnt (?f the q/lence. Even under the old 
turif//hr cultivmirm of illicit drugs. twtnef v marijw.mo. the Courts considered 
,wmher <?(plants or weight o/'planls as an issue that could a/1<:'Cf scmencc. 
Sulua v State /20 I 2/ fJCA 33: AA {}0093.2008 (3 l Jfo.v 201 ;Jin this case, 
it t:ouid a.fleet com'ictfor1, 1'1.:.,pec(,htl,~v il he denied ever pluming (my 
marijuana ·whether l or 87, hut thal is not the case here. 

33. RespcctjzdZv the numher o/p!ants cultivated have more significance IOH'tml\· 

the tarfff' ranie 1hut ihe Appellant, an Accused can expcc! in senrencing. 
vspeciallv in a case such tv.: this 1vhere the .Appel/an! does not de,~v cultivation 
hut conlesrs the number rfplants, us noted by the recent decision on 1he neiv 
tar[t/ji;r cultivation rfmarijuana plants, State v Jone Seru AA U j l 5, JO I: " 

[34J I agree with the respondent's submission. Given ground 2 of the conviction appeal. and 

the admission by the acwsed!appe!lant to unlawful cultivation of ordy one plant, that is 

sufficient to convict the appellant. Whether there were l or 86 plants that \Vere cultivated 

was. an issue of sentence. 

Appeal Against Sentence 

The appe!lanr s complaint is that the sentence 1s harsh and excessive considering the 

starting point selected and the possibility of double counting. The appellant \Vas convicted 

fbr the cuitivatton of 87 plants weighing 34.2kg and ,1vas sentenced to 1:2 years 

imprisonrncnt. yvith a non- parole period of l O yi;:ars. 
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(36] Section 23, subsection (3) of the Court of Appeal A.ct states: 

"On an appeal against sentence. the Court of Appeal shali, !l they think a 
d(fTerent 5,entence should have been passed, quash the sentence passed at the 
trial and pass such other senfr•nc·e ivarranted by laa' by the verdict (wherher more 
or less severe) in substitution theret?f'as they think ought to have been passed, or 
may dismiss the appeal or make such other order as they think just. ·· 

[37] The cultivation of illicit drugs in Fiji is viewed seriously by Parliament of the Republic 

of Fiji. It carried a maximum penalty of SI million fine or life imprisonment. or both --­

(section 5 of the Illicit Drugs Control Act 2004 ). 

[38] The facts brings this case within Category 4 of the Sentencing Guidelines established in 

the case Kini Sulua. Michael Ashlev Chandra v The State FLR, Vol 2~ 2012. The 

Guideline was laid down by this Comt after considering 50 cases of illicit drugs otfonding 

in Fiji: 

;,Category ./: possessing 4,000 grams and above (~l cannabis sativa. Tar(fr 

should be a sentence betiveen 7 io 14 .vears imprisonment.·~ 

[39] The appeHant was sentenced to 12 years imprisonment with a non-parole period of 10 

years. The sentencing approach (paragraph 8) on '·Sentence'· at page 65 of Record of the 

High Court is set out below: 

''8. I start with a sentence ql 10 .vears ilnprisonment. I add .:f. J'earsfhr aggravating 
factors, making a total l?l 14 years imprisonment. For time already served 
ii:hile remanded in custody, 1 deduct 3 months, leaving a balance q/13 :rears 
9 rnonths impri:,xmment, For co-operating ivith the Police, I deduct 1 year 9 
months. leaving a balance rf 12 years." 

[40] The aggravating factor was the amount of illicit drugs cultivated, that is, 34.2kg.This was 

6.5 times the illicit drugs found on Kini Sulua 's case (supra)-See paragraph 6 of 

Sentencing at page 65 Record of 1--Jigh Court of Fiji. Adding 4 years as aggravating factor 

to the starting point of l O years amounts to ··double cmmting'' which is not permissible. 

that is, the use of the same factor tvvice to increase sentence. In Senilolokula v State 
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[Criminal :\ppeal No.AA U0095 20 l J, on an appeal against :-;entcnct\ this Court 

(Gamalath. ) stat(:d: 

'l23]. ... I perceive then1 to be in:-.:eparable . interconnected amt m !he 
circumstances, a valid doubt can be entertained with regard to the maintainability 
1?lhoth aggruvatingjbctors, side hy side, parallel to each other. __ ,,,, 

[2..t] .... .In the circumstances the aggrarating /ucuJrs o[ abuse o( position ol 
authority and the breach o[ tru>,t should attrac/ onfr. 3 vears con1posite 
inmrisonment. " 

[4 l] In the result. the 16 years sentence \Vas reduced to 12 years. Additionally, ln Saqanaivalu 

v State [20151 FJCA l 68: /\AU0093.2010. Gounder J/\. pointed out that what is not 

permissible is ·double coun!ing '. In this case the appellant was charged with manslaughter 

of his 'lvi fc contrary to section l 98 of the Penal Code Cap. I 7 .The appellant ph:adcd gut lty 

to the charge and 1.vas sentenced to 7 years irnpri:sc)nment \vith am in imurn tenn of 5 years. 

142] In Togidugu v State [2022J FJCA 42; AA t: l 09.20 I 6, this Cou1t stated: 

"[18/ When a sentence ls reviewed on appeal, again it is the ultimate sentcncc 
rather than each step in the reasoning prucess that mus/ be considered. ht 
determining 1,-vhe1h,2r the sentencing discretion has miscarried the appeffale 
courr.v do not re{v upon the same methodo!og;y used hy !he semencingjudge. 
The approach taken by then1 is to assess whether in all the circumstances of 
the case the sentence is one that could reasonably he imposed by a sentenctng 
judge or in other H'ords, that the sentence irnposed lies within the permfs5,·fh!e 
range (vide Koroit;akau v State /2006/ FIS'C 5.- C".4 f.'000(5 L'. 2005,-; (4 ,Hay 
2006j and in Sharma v State (2015 J FICA 178: AA U48. 20 / I r3 Decemher 
2015), 

[43] The tariff selected for this case \Vas Category 4 under Kini Sulua decision. The learned 

judge selected a starting point of l O years vvh ich is \Vithin the current tariff range under 

the nev• Sentencing Guidelines set in Jone Scru v The State [20231 FJCA 67. 

/\.AUOl 15-20!7. rfthe appellant is to be re-sentenced. this should be done in line \Vith the 

new Sentencing Guideline. ln Joseph Shyam Naravan " State [20 ! 81 FJC/\ 

AA.U l 07.20 I 6 (29 November 20 I 8) a similar approach \Vas adopted by this Court 
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[44] There is an error in sentencing that has been established , that of double counting, as the 

tariff selected already \Vas in reference to the number of the plants, thus to add more years 

because of the number of plants risks double counting. Given that it was a total of 4 years 

that was added as the aggravating factors, a mistake of double counting had occurred. 

[45] From the totality of the evidence, including the appellants admissions and the 

circumstances. the appellant 1s 1·ow1u:r" under Category 2 of the new Guideline. He plays 

a signl ficant role and his sentence should be one between 12- 16 years. 

[46] Given that this current sentence is at the lowest end of the tariff: although the ground of 

appeal against sentence has merit, there is no substantial miscarriage of justice 

considering the fact that it is at the lowest end of the ne,v tarif[ 

[47] '[here were obvious aggravating factors whlch the leumed sentencing judge failed to 

consider: such as the impact on the person using it This factor was considered in_the 

dedsion of this Court in Ratuvawin State 12016] FJCA 45; AAlJ l 2 l.20 l 4 (26 February 

2016), where this Court said: 

",._,,. .... Further he hadfailed to consider the ramffications on the health and 
1rvellheing (~{others l-rha would use 1he crop and the harmfid ~trects qfthe abuse 
o_f mar!juana which is a factor a C'ourt should have necessarily take into 
consideration under section 4('1) ol 1he Sentencing and PcnallieY Decree, 1 do 
not think that the learned Magistrale had in passing sentence given due regard 
Jo his oivn statement.· 'This is one care lvhere a message qf deterrence need<; to 
he sent as a ivarning to others who like you 11w;i,· think that this is an opportunity 
to eam quickpayday and that the endjustijles the means. " 

Conclusion 

[48] Grounds l and 2 of the appeal against conviction are dismissed. They do not have merit 

The appellant did not deny he cultivated cannabis sativa. He is contesting the number of 

plants. Conviction is affirmed. There is no substantive miscarriage of justice as a result 

[49] Ground I of appeal against sentence is dismissed. Although there is merit in that there is 

an error of double counting in the learned trial judges sentencing, ff the appellant is to be 
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re-sentcnccJ, it \,\nuld he in line ,vith the ne\, Sentencing Ciuideline tari lT in ,Jone Seru's 

case, \vhich \\Ould be 12~ ! 6 years, given the appellant: ndn1itted to Police that 

he vvas a former and the number or plants h ithin Category 2 (.Jone Scru }. he is serving 

the lowest end of that tariff. Appeal against sentence dismissed and the sentence is 

affirmed. 

l\fo rga n •. .J A 

[50] I have read the draft judgment of the Hon Justice QctakL JA and concur with the reasoning 

and conclusions of the judgrnent. 

Order o(the Court: 

r Appeal against com·iction is di>>'mis.'it:d 

' Cnnrictiun is aflinned 

3, Appeal against sc,uence is disrni•,sed 

-I, Sentence is <?/firmed, 

l\~ .. . ~. t.ice ... ·•s.·ik~li Matait · 
J;,~n 1e,b,-Of: APPCAL l // 
.. ,,, .. ,.,.,·····""··"'"· .J'".•.··"7 '\,~,_,..,....✓ 

/ilon t\rlr .Justice Arip3tc Qctaki 
,I! is ncr OF APPF,\!. 

Hon , , lton Morgan 
Jt 'Sif'1cr: OF AI} I/'-! 

i 
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