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Mataitoga. ,I A 

121 I agree with Ihl' reasons and cOllclusions oflhe Judgment. 

Qctaki, .fA 

Background and facts 

131 The arpellant is appealing against scnt(,IH:e <lft!!r II single Judge had on 17 .!lInt' 2020 

alhll\cd hi!> requC''it for enlargement of' lime to dppcul [(\ this ('Olll1 against his sentt'fln:, 

fie was dwrged \dlh alwlh(,L :\risi Kaiwni. the appellant in Criminal ApfltC'al No. 

AA! :0029. \\ho pkadcd not guilty to the ehart!cs against him in thc Iligh COLIrt. 1/01\\:'\1.'1'. 

the appeliam pkaded guilty In one t~tHII1t or unhnd'td r0<;sessiol1. and one ('(lUll! llf 

unla\\ fulcultivatioll or illi.:it drugs cuntrat') to section 5(a) 1)1' rhl:: IIlkit Drugs Control 

Act 2()()4 ("{he len. 

I-f.j The charh!es laid against the appellant arc as foil 0\\ s: 

First Count 

StatCltll'nt of Om.'uce 

Unlawful posscssion of JlJicit Drugs: contrary to sCd;PIl 5(;1) \}/the lilieit Drug 

Pa rticula rs of Offence 

Arisi Kaitani and Atikiatikiui [\Iatakoronttu On 15 111 day or Sertemhel' 216 at KaJa\ u 

in the Eastern Division. unkl\\ fully po~scsscd II R-f..-I grams of illil:it drug known ;1:

cannabb saliva. 

Second Count 

St.atement of Offcnce 

Lolaw"ul culfh'utioll of illicit drugs: conlrat~ to ~t'('tion 5(a) of'the Illil:il Drugs Control 

AI:t 2004. 
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PI) rticulars of OfCelIcc 

Arisi Kaitani and Atikiatikini Matukorovntu 011 15111 day orScptember 2016 at Kauavlt 

in the Eastern Division, unl[l\vt'lIl!) cultivated 7975,7 grmns or an ilh:~g:al drug known as 

cannabis sativa. 

15j file appellant \\as s~'lHeni.:ed on 29 September 2017 10 a (Crm of 8 )\.'ars and II month" 

imprisonment \\ith a non-parole period or 6 years tlnd II months. 

16] !\ggrh:!\cd with the sentence the appellant lodged an appeal datl;'d 1& DC4:ernbcr 2017 by 

sending his grounds of appeal dil'cl.:tly to lhe Court of Appeal Regisrr)< 

171 SCl.:tloll 5 of Ihe Act related to .. (,',lIo1l'/i" I>OSSt'\'siofl, IlIw1lIlhcflll'l! alldl'/I/JI'~I' (1/ illicir 

dn(gs" and it Slales: 

"5, rJ/~1' persoll 11'1/(1 WilhoUI Im,:f;" t1Iltl1orifY· 

raJ d('quires, suppOl's, l!0'\~(,S'\f£l. rrudlll'l!s, mC/fllflt/clUJ'"" f'lIhil'll/~:,~:.pses or 

at/minislers ({I/ illicit dl'llg: or 

til) engages in tiNy dcalill,!!,s willi utly otlier !1I!I'SIlII /iJI' the /I'((t/s/i:r, 

Il'tlWI1(ll'hlfioll. slIpply, nw', ))/(I/JI!ft.1UIiIV, O/li:I: sale import or export ulan 
illicit "l'IIg cOlI/lllils all ollimce alld is liuhle 017 ('tll/Fie/ioll /0 (/lil1(, 11!J/ 

r!xceecling SI fIIi/lion III' imrri,wwmenl)ilr fiji! /II' !loth <> 

Before 11 single .Iudge 

181 fhe appcllullt's ground tbr appcal against tonvictioll \VUS considered b) a single judgl: 

\\110 nllO\vcd tl1(: uppealleave lor enlargement of time TO appeal to Ihis COllll. His grounu: 

"l71at tlte sl.')J/el/ce on/en:d h.l' Ihe ('ollrt 0/8 .I'cor.\ r r "'lIIlIhv Irilll a 11011-1)(11'0/(' pI 
6 years 1/ ",III/flts is 1f/(lIIi/c.,s/£1' hanl! bt'('(I/(\'t,;' firhe ",clIfcncil1g .Ilf(fge addill,!; I J 
,l'l?arvji.ll' IiiI.' aggrov(/llllg/ilClOf' which an error is gin'lllhtH he fwd wed file slime 

factort.\') liJ,. ""ttlrl big !'oim and c/j?lIin/hl' ogUrm'ul ingjtll.'lortl'!, 

[()j The test for kuvc (0 appeal against Sl.'tllL'IK'e is not whether Llle sentence is wrong in lu\\ 

but whether the grounds of appeal against sentence arc arguahle points measlIJ'cJ against 
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tht: Ihllr prin(ipks set put in h:im Num Rae \ State, Criminal Appeul No :\\\,IHJI5 

\\hich are: whether the kamed sentcncillgjulige: 

(i) Aeted upon (/ 11'1'OIIg lwind!,"-': 

(ii) Allowed extrCII/l.:OIlS or/ irn'/cl'un{ llIurfers ru :.!.lIide oJ' at/l:o I1ill/, 
(iii) ,\Ii:\'fOok [he /iIL'rs,' 

((i,,) Failed 10 loke il/lo "('C(lllIIl .'(lIIIL: relel'WII cOI/,\h/e!'u/iof/\, 

Illll II will be nco:~ssary to rcvie\\ Ihl' sentencing prindplc~ applied b~ till' learned Irialjudgc 

[0 properly address ,Ind resolve this grnund. 

[ III Thl..' appellant hud aJl1lilled (he SlIll1llwry or thel" on 2107' 17 and .lccording to tht, 

sllmrnar~ or t~l(ls the \.'(I/uwhix ,l{Ilil'l/ i 11\. 0/\ ed in the lirsl COlilit \\i.\ ... in th.: (()rnl of IU(lse 

plunt material that \\eighctl I' g-L4 gram .... On the sec(ll1d (Ollill the apPI.'llant admitted 

thai hI::' \VUS illvuhed ill cultivating 82.1 plulll~ ofc'alllltlhi,wuil'({ 

Sentencing in High Court 

1121 rilL' appellant \\as sentenced un 2<) September 2017 at Suva, Ik pkmbl guilt) !l) Ih.:: 

oll~n((':'. I()r \\hidl he \"as dwrgcd and admiHcd the sumnHlr: of 1:11:15 lhut \\(.'I'e tiled in 

Court on 2U07117,On the iirst counl (llll!a\\IlJl POss(:ssion). the appellant was scnten(t:d 

to 2 years imprisllI1rncllt. \\hidl is not challenged hy the UPlx.'lIan\. The senlL'nee is not 

based ~)n the ,el1lc!lcing tariff t;,'swhlishcd in tht;.' majority judgl'lllcnt in Suilw v State 

120121 F.lSC :\AL'0093.2008 (31 Ma~20'2). \,hich \\liS bused on the \\eigh! of drkd 

leaves of l'a/maN\ sali"a, rhe learned Judge stated: 

"(j / Im!'!:1't'/: ir is clear tin" who/ you haJ ill yuur I'oss('\sioll Inn' 1/(1/ dried /t'iIl'c\, 

IhercjiJl'l:. f1lm.\' 1'ic'll'. if Irollid he IIII/(lir hy)'ol! /0 ul'l'(I'/hc wrlj/h(lsnf (IN SulU(l 
(\Il{Jno /0 dCfe!'mil/t' ,l/.Il/J'\Clllcncelul' lhe/in/ COWI/, , .. "(pagL' I..j.O (If High Court 
RI.,'coru). 
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Second count 

r 131 On the second COllnl. \Vh ich is b~jng challenged ill this appeal. in ';cnlcndng [he appellant 

the learned trial Judge staled: 

"8 Clillil'ation III' 10 I () plaflfs COli be ~'(ll1sid"red tI 1/0/l-(·of11I1lt.'rcictl clIll/rolioll it 

tliere /i' 110 olher evidenct! 10 II/(, "()I/Irw)'. Cllllil'tllillg mfwe Ihal} In plal1ls l"1II h\· 

considered as a iii/lUll ,"calt! conulIl!/'cial ,'lIllil'tlliul1 alld clilliI'aliJlg mOlt' Ihun I (}(j 

plants l'an he (.'Ullsidered LIS U Iw;'!,t' .\cale commercial culfivatioll 

o. With regard to Ihe second n)}(llI.I'OIl haw: admilled fital,l'oll \f'e/v if/volved in 

culliraling 82-1 plunts, JiJII,. <"t'!1lellcej{J{, fhe second ('ollfll should he Il'ili1in 

{he rallge {?l"" 10 J -I yeul's illlPl'isol1l11CIII (IS you hllve heen ('I/Raged il1 ILII;r.;l' 

sl'ole c()Jwl/i'l'cia/ t'ldlil'mion (/t.'l'OI'(/ing (() Ihe ahOl't' cOh'gori::alillll. 

I fl. !!I'i/! jirsr detcrlllille the Sl!l/lellCe jil,. Ihe second ('01111/, I SI:kCl ., yeill's 
itlllwi.l'ol1mt'l11 (IS rhe starlillg poilJll~lyol/r selllel/ct'. 

I I ... , EFt''' th!JJ!gh ,he",}I!I;'igflr o[rlte plan/ WtJs recorded CIS -1)"'5, "'gnml,~I!JLiLul:f. 

hCl£n .. ,.,i.m:JJ.ltt;.JU!L~,:l// r i \'(II illY, <'1;:-1 plan/ s ~~ eol!J.wh is .501 ixa.. Tj!t!..JJJ..!t.I.!!!.JTJ!i. 
l!iE!1!.E sllgge,~,s Ibp( 1'0/1 hurt! heen il1l'1Jh'ed in a \·cn·IUI'X£.:.g:~!l!:.'-r.HLti.r.pli()!! 

Q.L:t.Wf·iLd.G!g5'm~ 'Of I,~:i!lt!..l· i 11Z-.[11 iv ttl" Wr....l/l~D'.';L~yl(4·,U"LXQ1f.yJ~U:.tlHC,~~~ULL't?UL 
Tht.;"",,5lflllmq!L!I( tuels does 1101 rel'ca/,,}lJ1!' OIht'!:,,~l£..'?.mY.i{/'£l!.&..l(!....q.!1L,,' }clI/l' 
,'[emc!.!.!,;:!! I/OH' i.\ J 8 reol's itll{lrlWl,,1l1l11!tII .. 

I:; /" )'OW' wilip.alion. YOlllulI'(' SlIhfl/illCt! Ihtll you ill'!.! a linl (ltlemlt'r )'011 hUl'e 

cooperafed wilh lilt.' flolic/!. }rJl//J/(;'wled gllilty};}/" fhe Moot/enn!s ()lIfl,(' first 

day your ph'a 11'(/\' /(Ike", VOII/, wlil/se/ ,H~FS lilal you arc rell/w'se/iil ({fIt/Y()U 

\ct,k fiJl:l!.il'enl!s.\jirJIl1 this COIlrt. 

I J. COllsitiering rOJ1L_K.!ll'h' glljjJJ'-l2l£J.! .. ,Lffe..<./IIc/ 6 Fe"r,' ot \'IIW: wntcIICt'c_FOI:lflt' 

other nJiJjgalillg f'I(((!L~:, .. 1.!:;ll:~ll1.!,r,,:L2 n~flrs.J;Jllr se/1lelle!! fur the second COl/III 
,:,. II2E.tlrs illlpr£'':!f?!!I!?'€!..ll,_~'' 

·C!.,,"':....,d:lJllj.J.!]L,Y~'1!/9!1f.:~:.dl.p{mjYlJ!I·!·g!..!1!1!f!I!lfE!'1..l.!LlflJ:Yt!J::.5 .. It:..il li.3U1(}!I::L!Y..U!it.' 
peri(JdulJjJ.Y....J!j(,.~.u2""{))n5id(·rillg (JliT ..... fi.!'fi! sllt:lI1..in CIl,'·/tJ(/J'.cLbc!.lme rt'lIIoiJ.liu .. :s 
10 he . .,'eITe~l is_.f!2, jul/(JIJ:o.'..:. 
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{It.'ad Sc 1/ It· J" 'f • f),'i.l~' U l'I.J!JlJ.l!.J.!!J..!.!Jl!!l 

,\( mjhll'l de l)('ril 1«(' (Jt) 1('(!C~wLjl..!!lO-'1{/'.\'~ 

r I-l-l rhe tarilf adopted by the learned trial judge fpr the OneIll:\.' of cultivation of illic it drug,> 

ill this cuse \\i1S hased on the tariffs for culti"ation of illkil drugs decided and applied by 

lhe lIigh COllrt in Tcidamu \ Stat('j20161 FJlIC 1027:IIAA 29,2016 (1'+ 'iovcrnbcr 

2(16) , a~ !(}!hms: 

Itt) The gruwing 01 (/ ,\I/Iullllil/llher til plulIIs lor 1)('/'\011(11 II v.: hy (//1 ol/<,'l1ller Oil 

"!tOIl~C(lIllJ/l(.,.ciol hi/sis-I 10 -' Y('(I/"5 ill1/lI'isof//}'/cllI: 

(h) Smull scale CII/lil'tltillll/iJl' (1 COIIllIlc:'rcio/ PIII'luI,le Il'il/i the uhjeclirc o/drit'illg 

(/ fwo/ir.,J 10 - ,I 'co/'\ , 

Ie) rt/l:~l' s('ole (")II1"":I'Cilil L'III/iralillll- - /I) !.f n'on 1111[,l'i\(lIIIII<'I/{," 

Appdlant's case 

1151 Fs:.;,cnliall:, the appdlan(s argument is that the learned trial judge \\;JS illCIHTeCl and made 

the mi:"lukc 1)1' dOl/bit: cOllnting in tl1l.' enllll1t:nHioll pC aggr:I\<l(ing. cin,:ul1\stam:es in 

SelltclH:illg, 111 a \\rinen "ubmissiun liil?d nil X \Ia~ 2020 hy lhe ('gal ,\iLl (OIlHlli!,;sipll 

for [HI 011 behalf of tile appellant al the lenvc applkation sr.ug,e heron: a sin!:!lc judge. the 

appellant slIbmiueJ as fo!lo\\s: 

'r, The .l/lf,ellullf s/lhmif in hh' S(:,I1{('I/('C, {he teamed S,'llh'/It'illg /"t~":'c Iwd II/ 

{J(!r([gl'uflh 1<)1 Iwd madl! 1l1l!lIIion o/rlte ItII:<..;c I('ule c(llI/mercia! nrl,h'a/;o/l ii, 
Ihis case as\IIl'h phlL'cd Ihe sellfellet' ,til/' the :JII'! ,:mllll ht'/lre,'11 ""of./. yean 

olld (hen til pll/'agl'llph 110/ selecred Ihe \/(!r/illg Iwilll (0 hI! lit - yew"'. 

! 8, rolll/lI'ing 'h" (lho\'e, ilt paragropir /11/, again ll',illg Ihcjixllilwlhe 1//lf/lht:I' 
n/pla/1ls \/lggcsf Ihe im'o/j'clllellf ola I'CI)' Im)!.t' I('tlle UlII;l'tlli(}il li/ illicil 

drugs, Irelll on /0 IIS(.' flih (IS uggrUl'(tlillglul"or (/Ild illcl'ea\t!d !Ill' ,t'II((,II,'(, 

hI' 11 yean . .. 

I f()J!lvo ea~cs\\cn: cited in Sllppmt ofthc.: arrd1ant: Senilolokula v State. Criminal Appeal 

1\\), :\Al 009501'2013 and Saqllfwindu v State [201511JCA 168;,\Alf(Hl9.',20fO.ln 

n:spcct n r Ihe li rsl Il1l'miollcd case the appellant I'd he'll (In paragraph I'l) I and 12'+/1.\ r the.: 

Judgment (pCI' GUl1latalh. JA): 

6 



" / /1)/ Applyil/g Ihe yardwick c/e(lJ'~l' laid do 11'11 hy fhe alllhorifil!S alr("/(~l' ciled alld 
witlt 8fJccial cmplwsi.\ heiflg attached la lhe decision iff Kim Nam Bat!, vis-tl
I'is the 1,'u'fllall1wlrl~r ;n this cas" , there is Ollt' mailer on which I cl1tl!rlain a 
("erl(Jin degrl:'e ill dOl/hi, /ltlll/d): hlls the leamedjl1dge erred in 1:lll1l11erlll;lIg 

aggramting ciI'Cllllls/(lf/Ces:' 11/ the sense is 'here (I possibility o//(Jl/illg il110 

Ille errol' (!ldouble coulltif/}.{~ S'illll}'.\' hw he cOl/met! s011le o(the aggrtll'afhlg 
/i./C{(WS twice over hy becoming .ILislh/imls and a{ th .... same timc Il'as he 
ohliviolls to Ihe /ilel Iho/ the disI;nclions all1ong"" a/ready I:it!!d £Iggrm'aling 

Itlcfors arc hull' spli!lillg? In my opinion ;n siluulinns of XI/('II a Iwtlllt' the 

hem:tlt milSt be L'ndun:d h)' Ihe (lp[;eIl,ltIt amI the XC/Ill'''('/.' /II/lS( be o/fae" 
(/I,:L'lm./il1g~l: " 

'[:-1/ I wish /() resolvl? fhe dOlln! in/t/l'ur o(lhe appclhm!.-lmit/illJ;:, Ille /7I:rc('/1'I;:d 
dOllhle cOllllting, l/ie IwO '\t'gmcflts 0/1/11.' aggrm'tlting/a('{ors sll(luld be rolled 
up logct/lI,r 10 he read as olle. Inlhe cil'CIlIJlSIOnCl'S rlie aggrtll'tlfing/uc[(}/'S 0/ 

"hllse (4p()sililm 0/ al/fhority al/(I lite breach o/Imsl shollid ({ffrul'/ 0111.1' 3 
yeul's COI11POsilL' impl'isOIllIlClI1 " 

! r71 On the seconu case. at paragraph 112\. Grounder JA stated: 

.. O((,OIlI'S(', what is flul perlllissih/e is the dOl/ble ('(JImt ing rI/lhe YO/If(' /(("101'\. Fil/' 

iflShlll('t.:!, ita certain .facIO!' is Ilsed lojlr\/~!i' (/ high )l(Jrlitlt<!. poim. Ihel1 fh('ltlllh' 

/actar shOUltlllOl be lIsl:'d as ({II aggruv(Jling /acw/, 10 I?lIho/1('(' '!It' Slime/h'e, nit' 

lise utthe same .faclOr (like 10 ;/lcreo.\('\'('/IIcl/('t! WIlIIlIIIIS til "ollhl(' rnmishment 
(Lliisia,'IQ Koroil'llki !' The Slale ullreported ('rim A1'I' .. Vo, .-1.1 ( '00 IS I!I 1() /fr' 5 

March lOU ul /3!j." 

l~csJlondenfs case 

jill} Befort! the singlL' Juuge or Appeal the respondent argued that Tcidalllu \' State (supra) 

relied upon in sentencing the appellant \\as currently on appeal. when.,' thl.: DPP ha:" 

appealed the tariff set by Part!Ta J \\here he adopted Meli DavesL l:onsidering that Sulu:& 

& Others v The Stull', Criminal Appeal No AA I,i OOl)3 of 2008 is still binding, The 

respondent submitted (hat t!lI.'re wus a large disparity in senlcllcing of cases heron.' the 

High Court hen('c the request b) the Diredor of Public Prosecutions lill' :;.OO1e guidance 

from the COLlrt of Appeal to clarify the tarilfllfunhmt'ul clIltiv(lIiull ol'illicit drugs. 

7 



! 19! rho' ("c'spondcl1r cOIlI..:cdcu that laking thl' cOlllnh.'('cial lju;mtil: ilS an aggr;1\ at in~ 1:IClor 

was an error by the sentencing judge since the tariff' calcg()r~ j:- ba~eJ nn the \\cight of 

I.:annab is/marij linn a. 

1201 That there \\ere othcr obvious aggravating l;lClnrs which the learned 'l.'ntcncmg judge 

failco to cI.lflsidcr: slIch us the impnct 011 tilt' person llsing it. Ihis I~lctnr \\US considered 

in)hc dt'dsion ol'lhis COl/rUn Ratunma \' State [20161IJC\ 45: t\,\L 121.201-t (2() 

Februar~ 2016i. \\here this COlHt said: 

, ... ",Fllrlhel' he had jtd/eel III cOlI.l'idCl' Ihe /'(ul/i/icOllflf/,1 fill Iile heallh (/1/(1 

II'I:/Ihl'illg oill/hers II'ho II'/I/I/d /lse Ihe t'/'ul' 01/(/ Ihe 1101'/11//1/ (flcels (!I Ihe "h/l.\e 01 

lIIariilftllW Il'lIicll is U!~/CI(l/, (/ (' '0/11'1 xhould lion' IlI.:l'cl',\(/rill WkL' iI//() l'I}mic/eJ'ufioli 

I/l1(ier .l't'clion .j(':1 o/fht' "Cllft'IIL'j"g alld Pellalfit" /)l't'n'l', / elil IItlllMlik IIJaliflt, 

learned .I/ugi\'!l'oft' /lat! il} 1',.ls,Iing .\('ilIe/h'C gi\'(:'11 dllc /"I.'gaitllo hi.\ U\\'I/ I1U((,IIIt'1i1 

.. 7his i,' til/(' ClISt' II/U'/'(' (/ II/l'SS(/:~!' o/ticlel'lt'/Ic(' 1Ic!(;,(/' 10 he' \1.'/1/ (1,\ u \!a/,lIiflg Iii 

othel'.\ who like \'fill lliO,\' fhil/k Ihilt lhi, i" (11/ ol'/)Or/lIl1if)' III ('(/1'11 <I"il'k puydu! 1111,1 

rlw! (hr cnt/jl/I/f/ie\ lite /IIe,IIIS " 

1211 The rcspondt:11l further subm illeJ thm cven if th~ t:.\CI'l:i,t," or Jisct'i.'til1l1 b~ till..: Jud,gl.' \\:1::; 

ill ~'ITOr. [hc linal 'i('tHef1L'C is \\ ithin [he tariff suggl..'~teJ hy Slllu(l. ;uld lht:rd()I\~ illl 

miscarriage urju"lk(' has occurred. 

1221 I !hought it IH1UId bt' bendir.:iallo full} r('prodlll:L' the rL'sr(1ndcnr" I,Hittel! submi-;sinns 

tilt;d 011 3 July 2023 on this ground of appeaL and on the appeal by the appl'ilanr (.,\risi 

Kaitanil in Criminal Appeal \;0. ;\;\[ 0026 uf20 19. bclo\\: 

"Law Oft Appeal again!!t sentellC€! 

,,"" In !ii!J!V(!!!LJJoe.I·lhr S'al(' (Unrt'p(lrteJ Criminal appeal A\l: 15 II!' !(NS. 
(26 Fenruary 1999) til(' eil//N so (il/( llit: II/'PpcI' """rut/ci,lo (lflP('a/s a,gilill.lf 

\/'JUt'IlCt' . 

"II i.1 Irel! nlahh,/Jed /011 ,hu( he/ore riJis ('01/1'/ c'ollld dislllrh lire ,\t:lIICI{('t' IIll 

appt'//al/l 1t1l/\'1 dl'JI1otl.l'/l'aIC (hal 'he ('0111'1 t1(/(Ilr tid! illlo error ill exen'i.\ilr~ 

irs Si!nlf:!IIc1J1,1! <lisen:r ioll. It ,} lrit// /11'/,,<:<, tld.\ It[lOIl (/ H'milg pl'int'il'lc it ",-' 
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o/I01rs t'XlrWleOIlS ur irre/el'lIl1t mollen 10 Kuhle ur atlecl him, if he l1Iiswke,l' 

Ihef((a~, i(he doe.\ nO/llike inlo Ill'COlllltmml! re/el'of/l ('onsidera/ions, IIien 

lhe appellate ('(JurIs 11/((1' impose ,I clitl'crcnl sel/teon:. Thc el'l'Ol' lIlay he 
apparent/i'om the reasons/hI' Sen/em:/;, ol'hil I!"~r he infcrl'c(fjl'OlIIlhe h!ng'Ii 
o(lhe Selfle/1c(' ilsel/( L{pilse I' The A'ing II 9361 /If './ -10: 11(36) 55 ('I,R -199. " 

I J nIl! It..'sl he/ill'l! fht! ./idl bellch o/tlll! ('OUrI ofApl'l!al is govCl'/lt'd by S('CliOI/ 

13 (/) Itt) (~lth(' COlin q(;ljJfleall/Cf Cap, /J II'hel'l.: tin' l'UII,-1 tI/(~l' set aside 

rhe I'crt/iel o/lIll)' groulId where Iherl.' appear\' 10 he (J mis('tIITtf.IXe Otjllllic':, 

Dclermilla/ioll (dup{Jeol in orrlillm:\' l'uses 

23 -3 01/ uppcLlI (Iguif1"f~i:'t1I(!I/('e, Ihe ('oll/'I {~(Appt'al ,hall i/ {hey Ihink llial a 

di/krr.!lIt selllence shollid hu\'e hel'III'(fSscd tllfilsh SClIil'II(,t' !/(fssed ttllhe Irial 

tJ"c/l'a,\'.\ slIch other senlellce 1I',II'rwlfet! hy /tllJ' hy fhe verdict (1l'hrlher /II(ln: 

or les.~ serere) ill SlIh,I'lillilion '''ereu/a.I' Ihe.!' lhink ollgi1llo hal'(! !lee" /w,lw'd 
or mal' dis/IIi",.\ 'he appeal or make ,\ltch IIlher order as Iltey IlIil/kjllS!. 

1.3. In ;tit: Kaitani'" suhmission al poragraph .f., / Il/ his submission Ihey have 

rej(Hred 111 Ihe case .fol/e Serll v Stale ,LIUII5]0{7 lI'hh-h is ihe xlI/dillg 

JII«!Jt'llh!11f un cllirinr'ioll .. nit:' same is ht!el1 reproe//leed in fhc"lhlllissio!/s u/ 

\11: A'aifolli, !lOlWl'l'/: if ,:,' ,\1,: 1;,,;/(/11; '-" ~l/hllU:ni()1/ tJ/tI1 ;1 has always 1U.'l'tI 

ti,e s/(fI1L'e ojJfI: A'affani 1/101 if Ifas I1l!l'er hisJ(mn and he IHIS lIoljllllfld OJ} 

Ihe farlll bill Of! Ihe mac/siell:' lind lill'lI H'US fakclI 10 Ihe jllnl/, II is impnl'/(IIII 

10 /lule Ih(/t hotll Iltt' appel/alii Koitall; tllld :\ h: Jfafakol"(}1'(1f1l wCl'e joi/ll~l' 

df(II'J.!;t'd 1I'ilh Ihe ci1mge o/clIlliI'atioll which ",uke~ Ihell/ I..'llllo/fr re,/wf/.\'in/(, 

fill' fhe (~tll!nce Ihul tltey I/(I\'e ,'ol/1milled. the 011(\, di(li'J'('llcc i,I fhal tit: 

Kuillllli decided 1(1 plead not glli/ly tllld pnh'c('tk'd /{} !ri(//~ 

1-1. 111t! sillglcj/l(Z!!'c til lire leal'I! ill M, lew'I! to apl/callhr Atl!k;lli ;liawkorol'lIli1 

ollwrugraph 25 field Ihal: "fhere is till ItIge/lt 11('~'r.l/(Jr the COl/l't o/"/ppeal 
or fhe SlIlll'(!IItC ('Ollrl 10 revisil Ihe scl/lt'lId",!!. gllideline, /iw cllitivatiull ii/ 
illicit tll'llgs ill Ihe fig/If o/Ihe t'/Il'rcllf situatioN whiclt has slIJ:/(lceJ Il'hel/tel' 

wlllenL'ing ill (~lJi'nl.'(,,~ inl'olving cultivatiol/ sholiid he hased 011 \n'~t:hf ul 
cum/elhi, or Ihe IIlImher {Jill/ants or (/ l'lIfllhillatio!1 o/holll etlll iVi/fed ill WII' 

gh'en exlelll o//lIlld lrltere ('(/tIllahi,1 plaflf,' orel/wnd wilh tI/1 ollieI' li/t'/ors 

heillg cOl/siderecl as aggrUl'tlfill,l; OJ' lIlitigl1lil1,f{ o!/i!l1ce IwuM he If \-;/(/! 
'111(:.'.\'1 iOIl 10 tIIlslt'el: 

15, if is also imj)orl((f1{ 10 lillIe Ihat ne,'ulise the IIIlmher u!"lallfdi.tlls ill ('{lli'gUt:1 

I Il'hic/J ;\'1 Of) plul1fs or mllre us pel' the guideline \('/0111 in Jmu! Seru j' l1u 
SlllI€! I.wf.'I'((j alld ill {('n"s oj'clIl!'ahili/t' hOlh appdlcmls Iwd Y;gllifh'alif role 
fo play. 171ere/(II't' ill IlJei:e I,I'!)(:S 0/('(1,\'(''\ {IS per the gllidc:lfJ,,' jl/l~-.:met1l fhe 
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Ana/\'sis 

slilrrillg rOill1 \i'li/ild he /-.! .IC(IIS Lllld rhe ('ukgolY rtll/ge IlIIlil,j hI! ! ~ If! 
\ 'tun ;/i ('lIx/odt" .. 

/23, rhe Illicit Dl'Ugs Control Act :'004 is an ACI enaclt:d by the Parliumel1! if Fiji In n:g;ulatc 

and tXHHrol the cultivation. manllf~H:llIf'\.'. imp',H·lation. sak. <;upply. possession and u'>e PI' 

illkil drugs and controlled chemicals and ror n::lak'd nHltler~. 

r~'~1 Part '2 of the ;\(.'[ pn)ddes f(.Jf OlfI:IKC, .Sectil)1l 5 makes pfll\i~i(lIlS rdat~~d hl unla\\lltt 

possession. rnanut1lclllres . .::ultivLlt;on and supply o(illicit dru~s. rhis b the '>l'ctinn under 

\\hid, the appellant and his ,THlCClISl'd \Iere charged \\ ;th. ,'\ IK'rSIJt1 ,'011\ iLled tilr ,111 

ofll'ncc under section 5 is liable Pil com il.:lion to a fine Ilm e\l:ceding S [ millinn 1)1' 

impri~(\nlllent I(\f lik or burb, 

/251 Thl' tl'fI11 . ifljl' II drllg' Illt'ans all) drug li~l\.'d in scheduli: I nf the ,\ct. Llnllabis j, li,lL'd 

in Part I or S(,;hcdule I uf the Act with oth('r dl'llg~ ill linc \I[th I)dH!duic IV of the 

(\)J1vt'nlilln on \Ja('cot Ie Dnlgs 19f> I, 

f 26/ I'he appellant is challengi IIg tht': SCnlenc\.' impost.'d Oil h im b~ the learnl'd rrial,iudgl.' in till' 

l\)IIO\\ing tcrllls: That the ,W!IIiI!IICI! ordered by tilt' CUllrt of 8 years II l11om"", wi,,, IJ 

mJll-p(lro/e o.f6 J'etll'.~ 1/ mOllt"',· is mtlllifest~1' 1111,."" because (4 fhe .S'el1tencing Jtulge 

adding / I years/or tbe aggravating jilC:tor which i\ an error gil'en t/ra! hI! Iwd used fht! 

same .factor(5) .for a .\/(trting point tlml ugaill fiJI' tlggl'QI'lIIif1g /aclor(Sj. 

(271 Cultivation orillicil drug.s is a \cry sl..'ri(1l1s nlTence and \it'\~cd b: the !i,ji Parli:.lmenl <1" 

stich by enacting a maximum penalty bce ahovc) tilt' lIny persun \Ihn is guilty of the 

offence. In this case the appdlant had pkadcd gllilt~ (0 both Ct111l1ls of "/II/law/i,' 

PO\',\'l',ulrm" :lnd "/(n!ml'!tli l'1I/111'Olioll " (l!' illkil drug", The appdlant Ilil\\e\~r. is nut 

.:halleng:in!! the sentenc\.' for Cfllltl! I (l1l1Ia\\ I'll I P(hSl':,sinf1). 

12~ I The .:;)s(' (lnd arguments of' the appellunt are se( out in paragraphs 1 r:i I to 1'71 cllld Ihe 

resf'J()f]dl'nt's ( State' s) arguments are set in parngraphs ! 18110 ! 22] respectivC/!" "ho\e, 
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12l)1 L~sentjally, the appellant contends thut the learned trial Judge had made an error ill the 

enumeration of aggravating circumstances in sentencing the nppdlant amounting to 

Jouhle counting, Double counting is the lISC or tiH.' swnl' t~lctor t\vice to increase >;('tHence. 

It amounts to doubk punishment. 

(301 He challenged the learned trial judge's SCfllCllcing at paragruph 19)whcn he rc::Ferred to 

the appellant ol'ing involved in "faJ'fJc):~:ale c(l!!J!l.!.~[al lilm!.I&[ and used that as a hasis 

ofthing the starting point of? :-ears. The appellant is also challenging the learned trial 

judgc's shllL'menl in paragraph 191 of the sentencing when he rclerrcu to Ihe appellant 

c:lrrylng mil "farge sL'cile ,'"If inll inn o/illic il ("'ltgs ", and add ill g II )cnrs as aggravtltin g 

factor. 

j3ll The uppellant citcd two cases in support. First!:, ~cnilolokula v State (supra). a declsiOll 

nfthis Court. rhis is a case \-vller\! tile <tppdlant \\as appealing a rape sentence of \6 years. 

The appellHIlr's complaint was in rdation 10 doubll' counting ill Iht, aggnnating lill::t!)!'s 

taken by the sentencing judge in relation 10 two overlapping t~lctors acceptcd as 

aggravating t~lctnrs, namel) abuse of "posifion o/al/lhor;I/' and ",!Ie brt'ach (~/ /I'I/s/". 

This Court (Gamalath:.IA) stated: 

.. /23/ .... 1 perceive '''(,111 (0 he it/\~p(/J'(/h/e ifltcl't'OIllIt'11cd and in fhe 

CirCl1l11sf(/IlCcS, a I'"lid c/m/bl CWI /Ie cfllerfoifleti1l'ith regard 10 fhe t/WillftliliOhiJilY 

o/,hot/I (iggrm'(ltillgfaL'fors .. "ide 11.1' side, pan/lid 10 ellch II/hi!!: .•. (._'.fj " . .. In the 

dr(lIl1ls/(II1CCS Ihe ((!.!,gnll'(lling laclOn' 0/ abllse 1~/llosili(ln ,,{olllho!'iIY and fht! 

"reach (~{II'{(W should allracl UJl~" 3 years composi(e impri,wml1l(;'!/t " 

1321 In the result. Ihe 16 year'> semClH.'C was n:uuccd to (2 years sentcncl!'. Sl'conuly. 

Saganah'alu \' State (Surra), a decision of [he High Court \\hcr~' the arpc!lanJ was 

charged wl.lh manslaughter of his wi re contrary to section lOS oCthe Penal Code Cap. 17. 

The appell:mt pleaded guilty to the charge and was sentetH.:eu to 7 years imrri'>onmcnt 

with a 111 in ill1l1Hl term PI' 5 years.(JounJcr J;\ (see paragraph liS) uonvt:!. pointed nul that 
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\\-hat is nOI pl,.·rlllis~iblc i:, "dollhlc counting" . .. r he thC or [hc S<lt1lC tih:tor t\\ icc 10 111(,(,(,<I,c 

sentence ill1lO11nb to duuble punishment. 

1331 Having considered the Sentencing (pages 138 tn 142 or Ilillh COLIn Record) 1 am 01'1/11..' 

vic" thal thcl\~ is doubt lhal double coullting has not occurred .Th j.; douht is l'rcatcd due 

to \\hat the sentencing Judge statcd at paragrapll'> ~ and II: 

, 8 ..... C'ullil·ating II/ore Ihelll !O pfllllls Ufl Iv J{){) e/Uilfl call he ('ul/.lidcred (/,\ (/ 

small scole C(.IIIII1/l!llia/ ('/lflirt/liml (/"d ell/til'(Jling II/ol'e tiJOII 100 II/oms call /J(, 
cO/lsidered as III/Xc .I('U/I! c(}/1l/ncrt'i,,/ ('It/ti\'{//hlli . .. 

"/1 Evell {hough Ihe weighl (Ii rht' p/al1l 11'(1.' rCL,(//t/ed (/1 -I) -5. - gl'tIlm, .\'(111 h(/\'v 

h(,(,11 illl'oil'cd ill ('II/lil'aliflg 8.N 1'101/1.1 o( cO/lIIt/hil sUl;"(/ lJ/(· /I/{lI/ill'l' fI! /)!O/l/\ 

.luggcsls 1/1(1t yuu hul't, !Jet'll illl'uln:d in a \'('I:l 11I1;!!,L' \,cu/L' cllirhufini/ oti/licit dnl,\!,,\ 

('(}IHidel'ilig 1171,\'((/('(0/, J wid II YCOI'S {() .1'tllIl'lellh'llcC rite .\III1I/I/'irl nl/acll ,k'l'l 
nu! n'I'Ctd (//1)' fir/leI' aggr(f\'olillg/(Ii.'/IW, 

134j fill: basis oflhing. oftarHYat 7 years was due to Ihe /llcl lhat therc \\CI'C 100 plu~ plants. 

\\hieh is \\ithin Catcgor:- ! of the guiJdinc (Ill scntt.!I1~·ing in Tcidamu's c.JsI:, Ihl' 

aggrav:Jling nl<:lor \\'as the 725 pl~HlIS ovcr :md abUliC the 100 plants cltlti\<.llcd. 101' thaI 

II yctlrs was added" hkh i" a rniswkc by the learned trial Judge, 

[35l The kurncd (rilli Judge had clearly c\plalned the sentcncing slq)S neing ta~en in 

paragraphs 7 to 170 r the Sentencing. at pagc'i l-to Jlld 141 of the! ligh COLII'! Record, 1.)\,';;: 

also paragraphs 1131 to 1151 aho\ c. 

1361 The Respondent (Slak) 1'00h:eded that the karncd trial judge erred ill laking account (If' 

tht' "COflllfl(!rc;U/ tll/Wllily" as nggr~l\'aling f~IClOr. TI1;s means Ih,ll Ille I r yl,.'<lr~ addcd lIS 

aggravating tildor was crrUneUllS nn [he pari ol'the tria! JuJge. I agree. 

1371 I !O\\C\(,I', rhc rcspondc'!H ,lIs11 submitted lhal. lhcl'e \\('n:: other facl(lr:, "hid) ought to be 

lak('n as uggra .. uring, but \H~n: no!. h1r insli.ul!..'c. the hcallh ct'fl:-ct td'clIlti\:tti(>1) of ill kit 

drugs: 5cc Ratu"aw:l " State ,supra) The karned tri~d Judge did noll.:()l1sid.:l' the health 

anu wc/lbe ing Ill' others \vhn \\ould usc the crop and [hI..' harm fu I etlcets. j hi" is a \ al iJ 

point and J also agr('1.! with it. 
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1381 I also agree with the rcspnndcn(s submission thul, even ,ftlle trial.llldge had mack an 

error in that regard. the linal scntelH.:c is within the level "rCatcgory I sentence guideline 

in Teidamu. and especially withil1 the Guidelinc Judgment in ,'one S{~ru v State (supra). 

The sentence is .not harsh or Cx(·cssive. 

Conclusion 

1.)t)1 Ille Sentencing and Penalties Decree (41i9).l1o\V an Act. was promulgated 10 meet certain 

objectives. the prominent one of \\hieh is "to make compre/I/!Ilsil'e prol'isi(m~' for tile 

!lwlfellcing of perSO/l!:i j(1f crimi",,1 oJ.Tellc(!,\ lIml ta reform processes applicahle (0 

pl'e,w:riptiol1 afpellallit', .... .. 

[401 The A,-! has bct'll in lise fhr approximalely 14 years und many judit.:i:ll pronouncement 

have been made in connection with it~ provisions. and especially in relation Part '2 th~reof. 

A I in~ of cuses had eswblishcd thm: HfllL' III{il1l(l((' (Jlljed "(th,, Decree cOllpled wilh Iltc 

judiciu/ gllidelinc\' is 10 Ih)lpj/l(~r.:e., arrive (/{ O/IISI aml!tlir \'t'ntf!f/('c;' Pf'tIlHlI'fionule Iv !II(' 

gr((l'iZI' II! Ihe ollllnc!! li)!'./II ,/t'cl/sed cOfHiderillg til/lilt' ciI'ClIIlI.\fUI1CCS oflhe cast' while 

maintaining (III ((Ccefl/tihlt: d,'gr(!(~ ot wliliJrll1i~l' alUl t'IJIISistc!II(I'. Jr is /I/lf Itl il/s;.\1 (//1 t/ 

straightjackel approach to .\(,lIIencing", Ashwin Chand v State (2016) FLR 450 AAt' 

6]/12 (apt IIAC 49!12) (27 May 2(16) al 1151: Emusi Tuisovu v State )2016} IIA/\ 

48/6L.6 December 2016: Hijendnl v State (2016) ILl{ 814 ;\t\li 56/13 (IIAC 12711. 

etc. 

I.J.II S~ction·~ oftht;.' Act defines the 5 pllrpose's for \"hkh SCl1tt:IlCC nUl) be imposed: Case~ on 

this poinl tl.'nd to agree [Iwl: "nrc purpose' i.\ flOI unl1' {o deler ,ITe Ilppel/u"l jilJI!I 

c(lJmnilfillg sillli/ar u/ft'/l('e.\ ill (I/(:julllt't' hilI tlllta -likl!-minded 11<:'01'11: "Iumid knOll' Ihor 

(/they l'ofl/Illit a similar 0/11..'11(.'''' Illey IlOuld he de(/II Ifill! in the like I/JUllfler: Lujsiasa 

Kot'oivuki \' State (20 13) r LR 119 AAli 18/1 O. :; Man:h 20 lJ at IJ31 

13 



1411 lor the aboV(.' n:a~{lns thl' appeal against Scntl:lH:l' has no merit and i:-. di~ll1i:-.scd. Sentence 

is atlinned. 

Orders o(Courr 

I. Appeal agaillst sCllh'lh'e i.\ d;\/Ilissct/. 

SOLICITORS: 

HflO • .Justict' Alipatc Qetaki 
Jl S lin IJI API)I\I 

Offiee offhe Legal Aid Commission fDr the ;\ppdlal1{ 

Onkc of the Director of Puhlic Prosecutions t~r the Respondl'lH 
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