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[1] I agree" ith the reasoning and orders contained in His Lonlship. Justice Lecamwasam's 

judgment. 
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(2J This is an appeal prefcrred by the Appellant (thc original Plaintill). ~ing a£SfiC\oo b~ the 

judgmem of the High COUrt at Suva dated 31~ <Xt~ 201 g on the roll,," ing grounds of 

appeal: 

~GroHmh afAfJP(I!/; 

J rm- uar".,d 1;';0/ Jud~ tlrfed infuel .. hen lit! Maltld at pura!<""plr 16 of 
11K' JudgMl.'nI lnal 1M Plamtiff had not pleudt!J I1M' punicu/<IT$ 0.' 10 11K' 
caUM! of 1M accitknl or _,ptICijic MKIi~nce fnaf ft!su/ftld in thO' accident 
.. I",n tire API''''la''' hod pl.'(Mled lhe sam,' (J/ paragraph 6 of,/w claim. 

1. 7'ht! Leonred Tri"/ Judge .'fTt'd in low in mointaininJ: (JJ paragraphs 4, 5, 
9, 10 and 25 ,,/tM JwiKment IIruJ tM Appelksnt had driwn on,he SQItH.' 

road prior 10 lhe accitkm "ilh 11(1 incidenl_. when the /acl lhal no prio, 
incidents 0" the same nJOd docs ,,,,I rdease I"" Fir'<l R";pondentfram il" 
.<talutory obllgalion pursua", 10 . ..,ction !I(}) a/tIN! lIealllr and Softl) 01 

Wort ACI JIJ96 10 pro,·Id.' and maintom plant and 1<)'!<ltlms of"'l)I't and 
.. ;Ihout rists In heallh 10 mDintain lIN! rood's ctmJifion e,,-<uring I/ 's soft 
for the First Respt,/l<km s ,·mp/"Yf!'e;·'o ullli~e 

J The Learned 1'riol Judge tfTt'd in 10'" m (fmduding 01 poragruplr)8 oj 
IIw Judgl1ltlnt IMI." 

7m- Plai"'ifJ ,,·o.r emI'IOJ~'d in lhe Soid/armjor a Inng lime Imd 
he ,,·Q.lfolly a"-are of ,he road cm,dilions in .• idc II,,· jarm_ This 
... = pron'd by transportmg llIings on ,III.' SQM<' "-<I)' H5ing a lrailer 
Qfllhe Ml",e mud. 

(a) when Ihe I';r.·/ Re.IIJO"d.·nt '.,' 'Wluwry obliKaliam pur~/"'nI 10 

S.'cl;,," 9(2) ,,/IIN! oflm: Heolth alld Sofety ojlhe " 'or* Acl 1996, is 
IlJ pro,·id.! "nil mu;ntum plants und syslem of >O'Ot't and ... itho", rid 
10 Iwulth includin~ 10 mu;nlain ,'''' roudr rom/i/l(m ensun"K I,f -"'fe 
/orlhe Flr$1 Re.,ponJcnl 's emp/"J'I'f.' tn ,,'ili:e IJnd 

(b; ... Ik", Ihe deftnd,,,,/ did no! plead lhui lIN! Applieonl in un.)' " '/1)' 

contrihuled 10 1M a«iill'm 

4. The LeamoNI Tro;/ Jud~ erred in 10 ... aNi in fi'cl in itJcllltilll1: ul 
puraxr0l'hs 17 ond 28 of lIN.' JudXCnK'nl lilal on Ihe bola", ... "j I"" 
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probability Thallhe condilions vflhe mad Wa!' nollhe cause oflhe accidenl 
ba,w!d on lhe faCllhat: 

(a) lhe Appe//anl had driver 10 Ihe same road eurlia wilh a loo.ded 
Irailer and also wilh .,.,me people: 

(b) 111£ Appel/ant was able to dri",: the lruclvr and trailer without a~' 
difficully; 

(c) the Appellant did 001 slme in hi,,- ~'idenC(> Ihal lhere Waj' any 
difficulty in dril'inR on the mad due to the <'(Im/ili",n ofth,' road: 

(d) when it is lhe Fir;-I Re.\'fJOndem·.~ .<la/UlOty obiiMmi"" pur;'u<ml W 
se,'/ion 9(1) of the flealth and Sufety 01 Work ACI 1996 to provide 
and maimain plam and S)'.</ems of work ami wilhou/ risk< 10 health 

5. Th,' u,<lmed Trial Judge erred in law and in fact in ('ondudinx a/ 
paragraph 15 of the Judgmenllhal »'ere 110 defect"~ wilh The Tractor since 
lhe Appellant had ocen drh'illX lhe traClor with a Irai/", and Irollsp<>rIing 
people inc/udillX on the day of Ihe incidem when. 

(a) Ihis doe., nol release Ihe Firsl Re;."...ndem from it .• Motutory 
obligation pursuant to .,eeli"n 9(1) of the Hcallh and Sufi'l), m W"rk 
ACI 1996 10 pro"ide and mainlOin plam <lnd ,<y,<lems of Imrk Qnd 
without risks to beQ!th inc/udinl: mQimaining the tractor: and 

(h) Ihe AppellontJ i5 nOI a qooliji<·d ",,·chan;" 10 raise issues ij on IIIe 
f(1C(' of il lhe Irae/"r war "perming wilhoul any oh,-ious sil:n.!! of 
defect_ 

6, The u,arned Trial Judge ,·rn·d in law in concluding al paragraph 19 of 
lin' Judxmem of that Appel/ant had worAed »-ilh the FirM Rey",ndenl for 
a long period of lime and should wk£ preea"lions whi'n il is lhe First 
f(<'sfJOm1enl ' .• . ,-/a/U/()ty ohligalion pur;'uunl 10 l-eeti,," 9(1) of the Hea/lh 
and SajetyOl WorkA"t 1996 10 prm'ide and mai'llain planl and systems vf 
,,"ork and ",illwU/ risks /() health 

7. The I.eamcd Trial Ju<lned erred in law and fael in ('Qnduding at 
p<1ragraph;- 17 and 19 ()f Ih" Judgmentlhal the Appel/ant jailcd 10 pro"" 
all)'aflhe p<1niculars of m'xfixence pleadedfrom a - g illihe Slate"",nl of 
claim when: 
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(0) Paragraph 6(a)- Ih<!Judgefai/eJ IQ wu into ro ... ,iderolio1l Ilrallhe 
011"$ is ""Ih lhe FirSI Nt·spande", /0 P'V'-ide aikqUllle safelyfor lhe 
Appel/um p"rsUll"t t() the fleallh umi Saf..,), UI Wor.4: Ac/ 1996: 

(II) Paragraph 6(11) -the /-"irsl Re.pol1di>ntfai/l'd lod""?l"Ilhe Appdlanl 
10 ,./oP work a1llil sac/I lime the rQad and lroc/or \I·t're in-'[wc/cd (Uld 

elmr U$ safe jar u,~" 

(r) Paragraph 6(CI - thl.' Judge foiled 10 g",e due Consiikraliolt us 10 lhe 
rorrditlOll oflhe road fhollhe Appel/ont ,,'U;' dri'd1lg 011. 

(d) I'oruxfaph 6{d) lhe .Iudge jaih,d II> gi .... J,ll: con.idcfalilm af lhe 

f~' 

(i) the dril'e"'uy " ·a." nol " 'ell malltlained ami wje I() !<.I'e; 

(ii) lire 1·,,,, R~'p(mdcHi fall<,J 10 prodm'~ WI)' e~'idcn<'i! Ilral il hud 
"a"icd oUl a ri.'.4: aS5CS''mcll/ ilt "'Spt'CI <if lire IraC/()I' alld il if 
fOir la conduJe the MiniSlr)' "",,..r carriNi oul u risl: 
aS~SS""'"I; 

(iii) lire nrn Rrs!",ndem ,lid "'" ha"" 0 jormo! pmgrolll of 
1II0;"I""0,,ce i1l place eilirer /ilr lhe road ur lhe trl1<'/or. 

re) Paragraph 6(e} - '('''JIm lhe uamfd Judge t;Q"c/u.kd Ina! ell'n iflhe 
Stun tkfrci i" xcepled il i .• 1101 lhe call.<t' of Iht· occiikm he failed 10 

aem""/cdgr Ihi," i$ s),mpll)mall( of ,'''' IraC/or ') sWle, Thr JudKe 
fimher foiled 10 gfW.' due comitlerolion II) lhe foct Ihal lhe traelor 
hod 1J()( pusM:d fit-55 nur "'as II ""gl)lert'd ,,-lIh lhe Land ! ramporl 
Aulhod,> "'-il t. required 10 do 

(/) Paro):roph 6(f) I/It! J",II:<' failed 10 Xiw du" ro"$idera/i,," 10: 

(i) ~/f. Singh $ nid.:nLt' Iltal 1Ir<> NRS I'mp/OJ'f'i!s inc/wi"$: Mr. 
Singh hud /leen in51ruclt'd by lheir <1Ipt'rvi'Wr 10 fill lhe 
pulholes .. 1111 (~)nc-rere blvd,.I' II wed fHoji!f'e lire occitkm; 

(ii) lite road wa. 1101 in tI KtxXI c(Hldilim" 

(IV Paro;:raph 6(g) the Judgr failed 10 gil'" due CQlUiderullon /0 lhe 
Apprllallf 's .... ·We1l(Y lhal lhe rrtJ('IQr did 1101 /W,,.. I) CQI-er or sujely 
jronw, Nor did il "'/I'e sealbell,f Tire Apprflam "-W 1101 pro.-ided 
tiny safel)' .. quipmMI IQ proteCI ami or pre''!'>1/ fro", fullinKjlYl'" fhe 
/rOClor 

8. Tnt- uarned J,ulg~ erred m ialO' and ill fucI m cone/utli1l): Ihol ,he 
;lp{Jl'lIml/ had fuiled 10 prill'!' Ihe parliclllo~. of b,..,,,el, ()f S/,,'uW,,' dUly of 
lhe rlaim tUfollo .. s; 
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(a) Purugraph 6(h) Ihif Judgefai/tll /() giw drHl ,"Im,,;tkralianthutll!e 
onus wlll!lher ;1 has s(JIi.'./ied ils j/Ululmy ob!iglll;on., lie! ",ilh lhe 
emplo) .. r (in Ihis caw 1M FirS! Re<pondenf); 

(b) Paragraph 6{k) the Judge fail<:d 10 noll' Ihul dYi>'ingon lhe mod al 
11K> lilm! ... as nol safi· jiJ, 11K> Appt'lltml; 

(c) ParoRruph 6(IJ - lilt Judge failed in law' in SI/Jlinx lhullhl.',.. is no 
proof by lhe Appel/am of 1M, ubilKollmr .. hen a .<IOIUIOI') ubliJ,'ullon 
"hifh lhe onu.\'ofproof on lhe Re'po(mdenl. 

(d) Puraxraph 6(m) lhe Judge lui/I'd Ifl gil'/.' dr.e I.'IJn.rilkroli«o uflhe 
FiNI R"spondrnls obliXallon. under Regula/ion H(I;(c). 
55(1)(d)(;) aM 55(/)(d)(;;) uf lhe Health uM Softty at Work 
(General Workplace Conditiom) Rexulatimr 1003 .. hifn lhe 
conJiliulIJ of lhe rood " 'ere such lhal the Appellanl " 'as al risk of 
falling injury Irimwl/. 

9 7m. JIldge CNl!d in la ... In d;J'mi,<.<ing 0/1 uf lhe porlic'ulo, .• pleaded by the 
Plalmiff as tu lhe breadl Ilf,"'ata/ory ubligotioni Imlfaitirlg to (,ml'ide a 
" 'ri/fen reamn for d;sm/Jsing lhe porlic'Illurs of bf1'ach of SIQ/UlUry 
oMgalions ul purograpJr 6(n) of the ClllIm. 

10. n.e !.earm:d Trial .Iud X/' erred m lu'" ",hen after "i,'mi',\'IIlg the 
Appellant'.t claim ... hen !If' flliled 10 award Ihe Appel/am compenSation 
under lhe Workmen',J ('ompen_=wn ACI /99.1 /uJ.'O:lher ... itlr inlere," and 
roslS iU: 

(aj Ihe acdtkm occam'd during Ih" Appel/am ''-'' emplo)'m':nI (Ihe 
Appdlul1I was ualhori:ed /0 dri'" 1m IUJCIf)r In the ordi,,,,,>, COars.. 
of lIis Jalii!s al lIN- lime of tIN- ucc,denl) und Ilrat lhe incident 
oecurred .. hen lhe Appel/ani " 'tit ""ing "'uri " 'hieh Iris I'mplo)''f'r 
did I'mpla)' him la do Ilr order him 10 do: and 

[3] 'Ille follolling is a brief account of the factual backgroum' "hich I ha~e framed Wilh the 

aid af thc fa<;lual bad;.).VOund cooUlined in the Judgrn""' Of lhe Hi~ Coon: 

The Appcllam was employed as a fieldsman cum dri~er altachedtu u farm of 

the Respondent. On the momin!!: uft~ allc!!:ed accident. i,e, 7'" June. 2007 he 

, 



had been driving a (jJ 900 lraetor wim a Iroliler anachcd 10 it. along lhe gravel 

path between 1"0 large lrench~drains ,,;Ihin !he premiSC5 of I~ farm (Q 

Iran sport some men and maleriaL On the da) in question, lht plaintiff h!ld 

refueled the ,·ehicle and driven approximately 68 ITICtreS heforc appl)ing the 

bral0:'5 to avoid colliding \\-i!h some dogs on Ihe road. This had causro the 

IraClor to veer firsl l~l" .. ards lhe lrench on Ihe righl side oflhe path, lhen regain 

traction, but again dangerously veer IOward~ t~ trench on the left 

[4 J The Plainliff had jumped oul of lhe tractor 3t this point. but ~h lhe tractOf and the 

plainlifl had ended up in the 1n.'11Ch on lhe left. causing the Plainliffto suffer injuries 

from the tractur falling on his person. ~spite this aecounl which had transpired in the 

COUtSI.' of the trial in Ihe I ligll Court. the judlP"ent of the leamed High Coun Judgi: 

states thai the: amended statement of claim did nut conlain a pleading as 10 how me 

a~i<k'nt occul'Tcd. The Plai nt iff also remains Ihe sok e~e-wilncss 10 the incidenl. 

IS) According 10 lhe amended statemcntofelaim. 11K: Plaintiffltad in,lituled action against 

Ihe Defendants ~ubscquenl 10 the act:ident on Ihe basis of a failurl: oflhe ~fendanls 

10 fulfill certain 51alutO!') oblip1ions of an emplo}er. l"Iw: leamtd II igh ('OlIn Judge 

found thaI the burden ofproofis On Ihe I'lainliffto prove on a balance ufprobabil it ies. 

any negligence on the pan uf the I" o.:fendanl and lhe causul link belwe-tll such 

negligence and the OCCUlTing oflhe III:cidcm. 

16) Adducing e,"idence before the High Coon. thc: Defendanl.$ claimed IhaltM accident 

occum'd as a result uflhe Plaimiff dri';Ill!: at an e;\cessivc speed on high l!:t"oIr beN-ceil 

the shon diSlanee of the fuel in!!: place and Ihe sttClch of gravel palh "here "hieh the 

accident occumod. The learned Hi¥h Coon Judge found that lhe Ikfcndanl!.· 

,,"planotiOll was more probable on a cOl1sideralion of aJi material nidenee presented 

In coun, as lhe failure of brak0:'5 could not have cau~ stICh an incident in the manner 

explained by the J>laimiff. Therl:forc. the learned I li~ Coun Judge found thaI Ihe 
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PlaintilThad fai led 10 eSlablish Ihal the cause ofaccidem resulted from one or mon: of 

th~ alleged acts of negligence oflhe I" llefendam. 

[71 The contention oflhe Appellant could be condensed in to IWO points: (I). thatlhe accident 

was caused due 10 the negligence of the Respondent.'; in contravention of Iheir statulOry 

obligations under Ihe Heallh and Safely al Work Act 1996, and (2). Ihal Ihe learned lligh 

Court Judge has erred in overlooking the application ofthe Workmen's Compensalion Act 

1994 10 his case. 

[8) The fact Ihatlhe ae<;idenl OI:curred in Ihe course of the Appellant's employment is not in 

issue. As poer the pleadings. it is clear Ihal the lraetor involved in Ihe acc.ident was owned 

by the first Respondent and was used for transport purposes within Ihe propt-'f1Y of the first 

Respondent. As a driver employed by the first Respondent, one of the tasks assigned to the 

Appellanl was to drive Ihe traelor to move labour and material around the property. 

Therefore. I will dispense with the need to indulge in an) lengthy e.~ploration as to I,hether 

the tractor was used within Ihe course of employment. at the work place, and for an 

authori7.ed purpose. The tact, are SO clear as to the above position Ihat it needs no further 

proof. 

[91 This coun safely presumes Ihat the ma<,:hine was in motion at thc ",ork place. during 

working hours. and for an authorized task. Con'e(ju<:fllly. the accident falls within the ambit 

of Sc.::lion 5(1) of the Workmen's Compen>ation Act 1994. However. Proviso (b) 10 

Section 5( I) provides that "if/he injury' 10 a workman is allribulab/e In Ihe serious and 

wi/ljulmiswm'ucl af IhOl workm"n. any compensolion claimed in reSpeCl of IhOi injury' 

"hall he disallow,-';'. Therefi)fe, ;t is necessary to detennine if t~e conduct of Ihe Appellant 

vitiates the obligation of the Rcspondent, to pay compensation. 

[JOI The Health and Safety al Work ACI 19% regulatcs Workplace H~allh and Safel} of 

Workers as defined in the Act. Section 5 of the Act defines a 'wOflplacc' as 'any plare, 

whelher ()r nol in" building or .<lrl4'/urc. ,..here ,..orhor.< ,.-ark' alld a worker i, consid~red 
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10 Ix "al ",Oft" Ihroughoul the lime he is III his "'IJI"kplace. As such. Section 9 of the llealth 

and SafCl) .11 Work Act 1996~ls OUI dUlicsofemplo)'eT!llo their workers. "hich INI'r(Jlia 

rcqui ..... s the empl0)tr \0 maintain lhe "orkplace in 8 safe condition without risks IU holth 

and to provide and maintllin a safe "orking environment ",ith no health ri~ks arK! wquatc 

facilities for the ",drale ofwoO:ers. Thcrdorc. the lir.;( Respondent had a dUly 10 ensu~ 

the safet), of its work~rs. 

[II J II is 1k.'rlC<' ~inenl 10 dd,·c inlO I,"", e~idence to dl'tennine whether the lir.;( Respondent 

has complied with the above $tatulOl) obligations (If if I~ a\"cnncnl.'l contained in 

paragraph 6 of the ,Ialcmelll of claim filed by the Appellant hold " ·ater. It "'AS noted at the 

OUtset in this case Ihat" the ~Ie c)e·",itoess 10 tile incilknt is the Appellant himself as the 

~idcnt had occurred at a lime when the Appellant "as dri,ing bimself ",ilh no other 

person in I~ 'ieinity.llencc. thi~ Coon h.as to piKe oonsidcf"".Illle ~Iianee on his c,·idencc. 

aided to some extent by circumstantial c .. idence. 

1121 The Appellant alleges that !he first Respondent. the .\~iniSlr) of Agrieuhu~ was negligent 

in failing lu lake an) of the precautions listed under (a) lo(g) in parag~ 60fthc SIlItemem 

of claim. namd),:. 

fa} ru.lmg 10 lak any or any udt-qaaIC pruOUlivn for lhe wfrly ai,he I'fain/iff. 

fbI Failing /(J ,,·amllN: Pluin/ijf ujli1e da"K"f" m wltHl1re was expuJed. 

[e) Failing 10 pr",·jJe lne Plaintiff .... ilh a suf" ploct! "iwor!. 

/d} 1-"aillng 10 Jai.w . hUlilal" and mUlnlain U 5<Jfr S)"siem o/worl 

Ie} Foilinl: 10 .-epair wKi or mainlain I,", Tractor 

Ul FlllI/nl: 10 repair. main/oi" lind IIpgmde lhe w"''el roud lu Nadurulr",/oa 

Re51.'urc-h Slaliun. 

(gJ FaihllK 10 Iu~ "'9 or UII)' udt-qU<llt~ pnxalilion for lite .~ety O/Ihe Plain/iff 

.. ·hlle hI.. "as errl(ulJed llpun hr. war'!:. 
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fl31 CumuI8li~ely. the abo,,,, allegations ~late to the Slllte of the farm road on "'hich the 

accident ()(:eurroo. and 10 the mechanical conditinn and maimenance of the tractor "bieh 

the Appellant ..... as dri~ing at the lillM: of the aceidl'lll. 

[14J In th", conte.xt of Fiji IlJ1d even in <ie,"doped counlri~. fann road, ",itbin farm premises al'<' 

nOi coostnJetcd or paved in the same manner as hiJ91 ..... lIys. While "dl designed lIIld paved 

farm roads rna> be. sound inYffiJTlCnt from an agricultural management perspective and 

improve the efficiency of farm~, roads \\ithin farms afe usually gravel or dirt roads and 

maintairtcd onl) with gcr>enll saf<:t) and mobilit} in mind. Anyone ..... ho uses th~ roads 

regularly can be presumed to be familiar ",im the com.lilion of Ihe road and in fact such 

roads are nOI as constructed likc high",·ays. No pc~,n familiar ",ith farm life. certainly not 

• person ",110 ",orb roulin,;,l) on a farm can plead i~e of the condilioo offann roadS. 

The Appellant had been ctnplu)ed as a dri,,~,. of the Minim) of Agriculture for a 

considerable period of time al1d had bttn regularl) using the farm road on "'hieh the 

accidem occurred for work II is theref~ reasonable 10 presume that b,;, is I'ell acquainu:d 

v.ith!he condition af me road in question. 

(I S] funhcr. although tnc Appellant "ontends IMtl1le said farm rood I'as not mainwi=d and 

that il was considel1lbl) pothokd. il tnmspirod in the COO~ of e~idence Ihatthe rood had 

been repaired as recenll) asa week ","iOf lothe occii;lcnt. v.hieh e"idence was nol disproved. 

It is impr.tCticable to e'pttt a farm road 10 be maintained in thc $.1ITIe manner as highways.. 

or (01'" that matter ""en 81 I le,el of &II urban road. 1lIc evidence of recenl repair,; di~ls 

any doubt rc~9rdin~ the condition oflhe road h~,ing contributed towards the accident. It 

is ultimately up 10 the users.. both rcgular and those less familiar. I'ilh such roads to 

navigate the roads v. ilh special care and lit moderale spc<xI . Thcrcfore. I find that the first 

Rcspondt11t was not IlCg"llcnt. 

[16] 1110'" ad'crt my attcnlinn to the allcgalion ofthl: appellant that the IrnetOf "'a.~ not ",,;,II 

maintained. especially the hrake system which was <!efective. The only defect th~ I"",tor 

had. as per the evidence;' that il Ilt:Cded 10 be roU·S\.i1rtcd or po"",, started in order for the 
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engin~ 10 stan. The R~5pond~nts ha'e not spc<:ificall) d~nicd this all~gation. They have 

ho",,,v,,r. in [he statement of defense. taken up the position tMtthey have no kr\{)\', ledge of 

the coment in paragmphs 5. 6. and 7 of the Slatement of claim and putthc Plaintiff to Slnet 

proof of 1M same. As the: tractor had 10 he rolled stan. one can pre.ume that the first 

Respondent wa\ lap5f: in nOi rectifying this panicu lar defecl. At the same time. despite the 

Intetor being mOrl: than 15 year.; old no cyido:<l(:c was adduced 10 demonstrate that it had 

OIher def«ts which oould contribute to an acddcnt of Ih is nature. A def«t in the brake 

S)stem can occur III any time. e,en in a l'oeil mainta ined vchicle including II t'-delor. 

rhcrcforc. e .. en if Ihe accident OCCUlTed due 10 11 defecli"e brake system, it cannoI be 

directl) anributed to 11 lapse 00 Ihe part of the firs! defendant. "ithoot sufficienl cvidence 

10 the contrary. 

[l7J The e\' ideoce dearl~ SUggl"Sl~ that thc Appellllr1l had dti,en only 67 melm; from the 

rl:fueling point "hen the accident occurred. Aller the accident occurred it "as discoverM 

Ihat the trlICtor was in third gear ..... hich undouhtedl) poinls 10 the fact lhat the appellant 

had dri'en the tractor al II high speed upon leaving the refueling point. This finding is 

further fortt lit'd by the c.idenee of the Appellant thllt the failure of the brakes had caused 

Ihe traclor In skid in u 1ig-zag panem on 1.hc pIIth. If Ihe IllICtor had ~"C.'f1 driven at a 

moderate speed. faulty brakes would not caw;e it 10 ~id oot of control and Ihe Appellanl 

would hn, c been able to gain control of Ihe .-chicl\' I'iloom much cITon. The faci of the 

gear being in Ihc Ihird taken in conjunction .... ith the slidding of the vehicle. I am .lafisfied 

thai. the appellanl had drin'n the "o:-Iliclc al high spcc<J unsuitllblc for farm roads. Ihercrorr. 

Ihe Icamo:d High COI.t n Judge had not erred in his finding in Ih is regard. 

I18J In oonclu,ion, I am sullie;,;,nll} cOlwinet'd ihallhc reason for Ihe ..:cidcnt was due 10 th~ 

cX~S5i"e speed al "hich tile Appellant dr(!'e the t!OCtor within a shon distance. a man~r 

of driving unsuitable for a fann rolld . The AppdlDnl has 0<11 convinced this ooun of 

nr-gligen« of the fim ReSpOndent kadiog 10 the accident. on a balaocc of probabilili~. I 

al..., find the Rcspondcms are not in breach of their statutory obligations emanating from 

the Health lind Safety Dt Work Act 1996. I·unher. the conduct orlhe Appellant in driving 



at exce5s;ve speed despite being aware of the dangers of such amounts to misconduct. IUld 

negates with the obligation of the Resrondents to pay C(Jml""nsati Oll in tenns of the 

Workmen ' s Compensation Act 1994. 

L 19J In I ight of the foregoing. I answer the grounds of appeal thus: 

I. I find that the learncd High Court Judge had erred in relation to ground I as the 

Appellant had set out the paniculars a~ to the cause nfthe accident and specific 

acts of negligence that resulted in the accident at paragraph 6 of his SIQtement of 

claim. Ilowever it docs not afTect th" final conclusion reached by this court. 

2. On ground of appcal2. I find that the learned Judge had n01 CITed in his findings. 

3. I answcr 11K: cumulative grounds of appeal 3-10 in the negative. 

(20] For the rca~<lns r have given. I dismiss the appeal of the Appellam but considering the 

circumstances of the case the Appellant had 10 sufTer doe to the acc ident . I order the partics 

\0 bear their own costs. 

Jameei , .IA 

[21] I ag"'e with the reasons. conclusions and orders prorosed by Lccamwasam JA 

n 



Ol'lkq o[Coun: 

J) Appeal di<mi-<<ed. 

}) No COSI.< f1rtkred. 

" 

Hon. Jusli« Alm~idll Gu" ... nolo~ 
J!J31ICE OF" AI'I'~:AL 

..... ~ ..... . 
Hon .. /uslicl' S. L«lIm"·.sam 
.!lISTICE OF" APPEAL 

........................ .. ..... 
Hoo. JutK:C F. Jam«1 
JUSTICE OF APPEAL 


