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Danralne, .lA 

Ap plielilioD for lea.·\' 10 appul and duifiulion, made in Ihi~ coun 

[3[ 'The appcllaIlt is befon:' this coun upon a 'Renewal application for leave to appeal 

against the conviction' JilOO in tCIllU of Section 35(3) of the Court of Appeal Act. 

His timely applicalion for leave to appeal against the conviction 8Ild senlence was 

refused by the single jLKIge by his ruling dated 30 August 2018. Fifteen growxls had 

been urged in the Notice of Appeal filed on 16 AugUSl2016. 

[4] In the written submissions filed on behalf of the appellant (dated 29 March 2022) 

counsel for the appellant has spt."CiJical ly stated thai the appellanl is oot pursuing the 

appeal in respect of sentence and the: submissions arc confined 10 Ground 2 as 

oonwncd in the Notice of A~1. The ~ition that onl} Ground 2 was being relied 

upon was rc-itrraled by the learned counsel for lhe appellant al Ihe hearing before 

~. 

[5J The appellant ""<IS not physically present and .."...., con~ted through skype .ideo 

confercncing to follow the procc;:dinllS of this court. Learned counsel fur the 

appellant informed court that hc has n.'Ceived ill5lruclions from the appellant 00110 

pursue the: leave to appeal applicalion regarding senlence but had not be",n able to 

obtain his signal~ on the application for ",,~thdrawal of such appeal since the 

appellant is II(){ present in coun.. He produced \0 coun the application that had been 

prepared hy him. In view of the submissions of learned counsel fOT the: appellant, 

CQurt specifically inquin.>d from the appellant (translated by the court officer in 

Hindi) as to wt~ther he understands thl: elT~t of the: decision 10 .."ithdraw the 

appeal regarding !he sentence and w~hoer he had given instructions 10 his counsel 

10 do so. He answered in the affinnati~c. Accordingly it is clear 10 us thallhe appeal 

regarding sentence is not being canvassed before Ihis cuurt. 

The application to witMllIw the appeal in reSpt.'C1 ofsentell\:e is therefore a1lowtd. 
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Cbuxr'< ag!jD~llbe Ap@'Uant iD Ihe Wih Coun 

16] In the lIigh Coun. the appellant was ~hargcd with four ~oums of rape eontrary to 

Section 207 (1) and (2) (a) of the Crimes Act 2009. Accord inllto the Information 

filed against lhe appellant. the first count of rape happened ~twccn 1 March 2013 

and 31 March 2013 whilS! \ht> acts of rope as de5Cribed in the second 10 founh 

counts tool place on 26 May 2013 (t/m.'e separate acts of rape commiued at 

different times of the day). The a~sessors rcrumed a unanimous opinion of guilty at 

the conclusion of lhe trial and the learned trial judge eOTl(:ulTing with the said 

opinion con"ictcd the appellant on all four ~ounts o f "'''pe and later sentenced the 

appellant to 12 yean; imprisonment with a non-parole period of g yC3l"$ 

imprisonment. 

E\"dfn S's lt d "lht High Coun Iri.1 

17] Witnesses for the prosecution "eN: the complainant. her mother and the doctor who 

had examined the complainant. The appellanl gave ev;<knee and also called his ".ife 

to testify on his behalf. 

(8] At the time the offences w.::re committed. the comp13inant was 16 years old and was 

a high school student. Her father hlld died thf(:t.l months after hCT binh. The mother 

was having a relationship "ith another man and the complainant Wld her brother 

had not wallled to sta) "ith !hem. The brother was living in II distant island but 

supponed her education. The complainant was a cousin or the "ire of the appellant 

and had com.:: to I"·c wilb thcrn in D..'CeITlbcr 1012. al the: insistence ofher brother. 

The appellanfs house wa.~ in a remote ,·mage adjoining a forest. 

[91 The first incident of rape had taken place one night in the month of March 2013 

when only the appellWlt. the oomplainanl and the appellWlfs child W~ at borne. 

1lle appellant had entered b..-r room and threalened thai she would be lcilled along 

with his ".ire and children and their bodi;:" Ihro"'"ll in the jungle if she shouted. The 

apj"I!'lIanl had thcn indulgM in sexu.al intercourse ".; ,h her. This had )asled around 

fifteen minutes. As a result she was in pain and she had slaned 10 bleed from the 

vagin.a. She had not reported the matter to anyone out of fear. 
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[IOJ Thereafter, on 26 May the same year. the appellant had raped her thrice. On the day 

in question. only the appellant and the complainant had t-n at home. The first act 

ofrape had taken place around 410 5 pm ",hen the appellant had foreibly taken the 

complainant to his room and threatened her. That had lasted about 15 minutes. 

About an bour after the first irlddent. the appellant had. similar to the first instance. 

taken her to his room and raped her. The third time was at around 9.30 pm ",hen the 

appellant had come 10 her room and commincd rape on her. On all three occasions 

she had been threatened and as a result she did not resist. She had been WarTle<! that 

she would be dealt with if she were to tell anyone as to what had taken place. The 

complainant clearly staled that there "'"lIS penile peno."tnltion of tile ~·agin.a on all four 

occasions. She had categorically stated that she did not conSl.'nt to sexual intm:oursc: 

and that the appellant had commined all four ~cts by fOll:c. 

[II] She also 1cstified 10 an incident ",here the appellant had informed her that her mother 

had made a complaint to the I'olice thaI she was ha\'ing an affair with the appellant 

and the appellant had forcibly got the complainant to writ~ a Jcncr statin!! that it was 

a falsehood. The appellant had taken this leiter. TItis document dated 21 Man:h 

2013 had been produced by the prosecution through the complainant as an exhibit 

(PE No.1). Consequent 10 this. a domestic violence Il:straining order (DVKO) had 

been obtained against her mother. She has stated that it was obtained at the behe5t of 

the appellant and his "'ife and that as a result she- was not able 10 communicate .... ith 

her mother. 

[12) The vcry n~xt morning a1k,. the three actS of rape (27 May 2013), the complainant 

had left the house ofthc appdlant in the preteJ<t of going to school and had gone 10 

the house of her mother. l 1tere she had lUIITlI\cd the 'whole story' 10 her mother. 

lbe mother had taken her 10 the Police: Station where both she and th~ mo!hcr had 

made statements. She had t-n examined by II doctor the~after (on 27 May 2013, 

the day after the throe acts ofT"llpe). 

\13] The complainant was eross cXlllllined at lenj,'Ih. It was suUested 10 her that she W35 

uttCTintt II falsehood since she halOO the appellant for ha\'in~ openly expressed his 

displeasure of having the complainant in their housc. She hal; vehemently rejected 

the suggestion. 
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[141 Her mother was the next .. itness and she u!Slilied thaI the wmpl.ainant had III'Ih"ed 

at her residence on 27 May 2013 and started crying. Questioned a~ to why she was 

crying. the C()lTIplainanl had told her that she had been raped by the appelJant and 

had later described the entirety of what had happc:ned. Since the witness could not 

keep the complainant at her house for long in view of the DVRO, she had taken her 

10 the Police Station. Stalements had been recorded and the eomplainanl had been 

produced before a dOl.:tor for examination. lIer cross examination has been very 

brief. This witness belongs 10 the category of a 'recent complaint witness' 

115] The doctor who had examined the complainant wa.~ the other witnt'ss for the 

pfOS(Xutinn. Shc submitted the medical report and explained that the hymen of Ihe 

complainant was not intact, there: was Il. lacl.'Tlllion 2-3 em imidc the right vaginal 

Wall, clotted blood was noted on the: laceration .. ith !mdcmcss and mild C1ythema 

(redOC$S) was noted anllUld the laceration. The doctor had upresscd the opinion 

that the injuries wen: a few hou11l or a day old and were consistent with fOl"l:efuJ 

penetration of the vagina whe:n dry. 

1161 The Appellant gave e"idence at the uial and he denied thal he had raped the 

complainanl. He staled that he was opposed to the complwnant staying al his house 

and that he repeatedly indicated this 10 his wifc and the complainant was aware ofil. 

As a result, the complainant had developed a hatred IOwardS him. He further said 

that the complainant used his phone without his pcrn1ission and he had slapped her" 

for that and she had II grudge with him over that as well . lie anributed these as 

being the: reasons for htr to falsely accuse him. lie admitted that the DVRO against 

the mother of the complainant was obtained by his wif~ (page 187 of the court 

record) but denied that he had forced ber 10 writ~ the letter thaI wa.~ marked through 

the wmplainanL 

[17] The appdlanfs wife also gavc e"idence. Site admitted that she was IIOt at home on 

26 May 20\3. She had left home in the morning and returned the following day. She 

a1.'lO admitted 10 being LSSIIultcd by the appellant prior to her leaving home that day. 

Ques1ioncd during examination in chief 115 to why the complainant would ma1.e a 

false allegation against tht: appellant. she attrihukd it 10 P propcny dispute the 

mother of tile complainant had with her family in the: ~·ear 2006. 
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[ISJ II is also important to oot~ that there werr SC\'eral discrepancies in the defence 

"eBion. The appellant said that his ,,"'ife WlIS at home on 26 May 2016. I lo .... -ever in 

her evidence his .... ife said that she WII$ DOl al home since she had left hom<' in the: 

morning (pages 200 -203 of the court record). Funher, !herr .... -ere inconsistencies 

bet,,"een them with regard to the letter thaI WlIS produced through the complainant. 

T h e ground nf amwal 

[19J The onl) ground of appeal to be considerrd br this COUl't is lIS foI1O\o"$; 

'That the lean.ed trialjudge erred in luw and in fact in 1IQ/ d,rtc-tln$: him ... elf 

and IN ""· ... essQl"s that (Nre ,,·tu no recrnl complaint by the complainant 

Mnee they had opportunity 10 do .10 and tu such there "'as .lubstQfltio/ 

miscarriage f)fjlL~lice '. 

[20] In the written submissions ti led on behalf o f tho: appell aJII in Ihis eourt (at para 17 

and III), il has been staled that this WllS one of the grounds that was urged on behalf 

of the appellant at the lea"e 10 appeal stage befon: the single judge and the position 

taken up Vias that the learned trial judge had failed to make a direction 10 the 

assessors thaI there WlIS 'rJ!Lrectfli complaint '. Hawever it has been submilted that 

the argument put forth now is that there 'vas 00 direction made \0 the assessors -on 

h(1w /a asseSS the rtcent complaint e,·jtknet'. He has admitted thatthcre in fact was 

cvidence of recent complaint pertaining to thc incidents of 26 Mar 2013 (para 18 

and 21 afthe written submissions). 

(21J Learned caunsel far the appellant clarili.:d this posi lion at the oommencement of his 

oral submissions before this coun and invited coon 10 consider the ground of appeal 

subj«t 10 that ,lIIiatioll. This was inc,·;table since he could oot ha,'e denied that the 

evidence of the complainant's molher WllS 'evidence of recent complainl' in so far 

as counts 2. 3 and 4 were concerned. On the "ef)' "",xl day, the complainant had 

confided in her mother as to "hal had happened to her. !loth the complainant and 

the mother madc Sl8lcmentS 10 the police on that day and both have testified in 

coun. Hence the requirem"nL~ for her evidence \0 be trealed lIS 'recent complaint 

evidence' haw been met. Chief Justice Gat" s rd ying on " ocr Whilt· \" T he Qucf n 
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[1999J I AC 210 inADlIod Ahhu RlIj "Tb~ SllIle , [2014J FJSC 12, CAVOOO3 of 

2014 (20 August 2014) said 'Proci!durally for the ""idence of r~ct!nl comploint /Q 

be admissibk hoih lhe complaioolll and lhe "ilne,iS complained la, masl lesllfY m 

10 lhe terms oflh~ complairll', 

(22) In view of the statUlory provision contained in Section 129 ofthc Criminal Procedure 

Act 2009, there is no ambiguity or doubt that cOlTobor4tion of the evid~nce of II 

complainant is not required to bring home II conviction in II case pertaining to II 

sexual offence, Howe\er, there had been IIOmC confusioo with ~gard to the precise 

ambit of 'recent complaint e\'idcnce' due in panicular, to the manneT in "ruch this 

issue had been dealt "jth by certain trial judges in their summing up, 

[23) As adverted to by me carlier, the evidence of the complainant's mother in this case 

fulfills the requirements to he categorized as recent complaint c\'idence, As soch the 

next question that needs examination is as to what effect it has on Ihc evidence of a 

complainant in a case of sexual a;;sauh. Here again, then: ought not to be lIDy 

ambiguity or doubt sincc this issue has come up for discussion often in the appellate 

cOurts in Fiji. 

[24) Ha~ing referred 10 many preVloUS cases. Chief JU5licc Gates dealt with this issU(' in 

great detail in his judgment in AnMnd Abba\' RlIj (supra), lie said 'In u'9' ClUj' 

/'I'idmce of recent complaint ,.';dcnee " 'U,!' newr capable of cOI'I'aborOling Ihe 

compluinanr's account: R I' Wh;tehelld (l929) I KB, Al most il",at releWlntlO the 

question of corlsi<le"C)', or IrloonslstCrlcy, in Ihe complainant's cunducI, and as such 

... u,< a mailer going to her credibility and reliabilily u,< a " 'imess: Bustmt S.'nlJh & 

Others v The S tll" Crim App, 12 of 1989; Jones v The Queen (/997) 191 CLR 

3439: Vau v The Stille Crim App AAUQOI1I2006S, 24'" N(J\'embtr 2006', 

{25] Scott J in the case: of Singh v SIMII' [2020] FJSC I; CAY 0027 of 2018 (27 

February 2020) opines tila! 'a complaInt in suuul c~es is only recent ifit is made 

at (heftrst opport.mity "'hich reasonably pr~sents itself "'''' "'r,, in ctJ$u of sj'xuai 

offenccs ",here e,'idena of recent complaint is adm/Ired, lhe compil'irll i.< not 

evidence uf ilS trUlh: it goes, rathcr, 10 clmsi'\/'<rIC)" , 

7 



[26] At the same time il is imponam 10 be mindful thaI the absence of recenl complaint 

cvidence does nOI by itsclf affect Ihe reliability of a complainlll1l or that absente of 

such evidence should be construed as establishing consent on the pan of the 

complainant. Sllam~m J in the case o( The: SIIIl' ,. W.i~fI Vohmla Cr App ItAA 

106/2002S was noT)' clear on this point \'ollen she said ·Ho ... ·ewr, her $ilence could 

ealily /un'c been COnSi$lem wilh lrer .~hame UI Ihe incidenl. connecled .... ilh cullUral 

Ia/:HIO! in reialion 10 di!/L'u$!ing sexual mill/er5 wilh elder$. To !lay IMI an ah$~nce 

a/rectnl complaim cQtlfirms comem is an error o/both/at:1 tmd la .... ·. 

[27] Ii is therefore clear thai whilst evidence of recent complaint is not to be oonside1'ed 

as corroboration of the evidence of lhe complainant, it would '00 reJcvlll1t to 

~bJish consistency of the complainant thereby adding weight to her c~ibility 

and reliability. I do not think this aspect requires any further elaboration, 

Summing up Ind judgment orthe Hi£h C"urt ,Iudgr 

[28J Siner the crux of the submission of learned counsel for the appellant "''lIS thaI the 

lcamcd High Court Judge has fail~ to direct the assnson and himself on how to 

assess the recent complaint evidence, 1 will now examinc the sununing up of the 

learned trial judge as well as his jud.:ment, 

1291 It i$ necessary to bear in mind that in detcnnining the adequacy of directions 

pertaining to a panicular aspect (or "'betheT they amount 10 misdirections or non· 

dirtttions) oontained in a summing up, it ..... ould not be adviSlible to analp.e certain 

parographs in isolation. There can be instances where a particular parograph taken 

on its own may give a meaning which is somewhat difTo:rent to that when read 

togC1hcr with a prec~ing or subsequent paragraph. Speight J in the Fiji Court of 

Appeal case of Akndra Kumar Singh ,. RegiDlm, Criminal Appeal No. 46 of 

1979 (10 June 1980) SUlt~ as follows; '/1 hus been said lime and again IMI u 

summing up must he rtud af a .... hole and il is quil~ .... rong 10 lake one or two 

phnues in isola/ivn and examine lhem a .... ay from lheir conlext ', 

1301 Trial judges adopt dilTerent slyies in making a <;;umming up and giving directions. 

Whilst some may be very descriptive others may be concise. Pro~ided il doc:s not 
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contllin an erroneous Icgal or factual SUllClIK'nt or OOIlClusion and so long as an 

accurate anaI~si.s offllCtS bas been made, ajudgc may not be faulted only for lad: of 

brevity. 

(31) the Icarned couruel for the appcllttnt complained that thc direction of the trial judge 

.... ,ould have created an impression in the minds of the asscs.'lOrs that the recent 

complaint evidence had strenglhened tile prosecution case or that it umountcd to 

corroboration of tile evidence of the complainant. He complained of puragroph 90 of 

tho: swnming up and paragraph 9 oflhc judgment. 

[32J Although il may be RIl.'UCd that II plain reading of paragraph 90 of the summing up 

..... ould lend 10 gh'c such impression, il is importanl \0 !;Cnrtiniu tho: langllilie that 

has been used in order 10 comprehend as \n ..... hat the learned trial judge had 

intended \0 convcy. 

[33) Before 1l("JI!uring 10 exuminc paragraph 90, 1 consider it appropriate \0 look at 

paragraph 81 in order to understand how the learned trial judge hoo approached the 

ilSuc. [t SUItes as follows; 'Plf!Wif! rf!memiur. lhere is no rule for you 10 look for 

corroboralion of complolnanl 's Siory 10 bring home an opinion of guilt In a C(Me of 

suunJ ntIIwe. The eWie can Stand or fo/l on the lestimony .if complainant alone 

deptndi.,g on 00 ... you ure gomg 10 look at her I'l"idence. You moy. ho ... ·e''Cr. 

consider ... helher there are Itt ms of e"idence 10 support the complainant 'S evidence 

1/ you Ihink rhat it is safi 1(1 look for such sr'P{lQrling I'l·idence ·. Paragraph 82 Stilted 

that '}n e"alualing romp/a/nam ·., evidence. )I:lU consider .... 1uI1 )'I/.c .... as talking 

about in her evidence is probab/r in lhe circumstances of/hi., ("(lu ·. 

(34) Paragraph 90 of~ 5U/llIIIing up is as follows; 'ProsecJ41ion says lholl~ complainl 

she made on lhe 1'-' of May 2011 10 her mother and lh<!r?after to police ~li'On qfrer 

lhe alleged second inddents srrenglMned Ille co/15ute" e}' of lhe '"Crsion of 

praseculion. PoollUm hod laid her mQlher lhal she ... ·a f roped by lhe accused lIer 

molher gave e"idenc:e and sold sm- rece;"~d lhe romplaintfrom Poonam on Ihe li'" 

May. 101 J' (emphasis is mine). 
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[351 It is clear from the abo\e paragnaph as to .... hat the trial judge intended to impress 

upon. He does not say that it Strengthened the prosecution case (meaning 

corroborlllion) but staleS 'strengthened tlte coruisrl'nry ' and it is clear that he meant 

to say strengthening the version ofthc 'complainant" although he has used the won! 

'prosecution'. This is not an attempt on my pan to n:ad into what the learned trial 

jud\le has said but purely an e.~ercise to give it context. 

[361 In fact, in paragraph 25 of the appellant"s I';nlkn submissions, learned counsel for 

the appellant himself has alluded to it. He has staled that ' Tire leurned trilll j udge 

CllnniJt M enrirelJ'/flu /ted as it seenufrom paragraph 90 of the summl"1: up /page 

81 afthe appeal record] t/wt If seemed to hmv tml'rgedfrom ",oseeutian 's position 

[assuming eitlltr the opening addrtJs or r/osmg arguments] thal the comploinant 

IIIDlk /0 her mmher and thereafter w the police strengthe""u the conslslency of the 

"ersions ofrlre proueution' (emphasis is min<). 

[371 Again, it is imporllmt to look al Paragraph 92 of the sumnung up. It SillIes as 

follows; 'PleaJe remember ... hal she Iwd rold pofja is nul e\·idcnce. You ,'un 

(<In.<ider her pre.·;ous slatements only 10 resl lhe consislf'ncy and credlbilily <lfher 

el·it!enu. It is up 10 }'ou 10 dedde "'lrill .. -eiglrt }'Oll shollid gi .... to reunt comp/llint 

e\-iuenu lIdduced bJ' tir e Prosecution' (emphasis is mino:). n.e first tv."O sentences 

hen: are not eonllf.'(;ted to the last sentence as the learned coUMCI for the appellant 

:oought to imerpret. Instcad. the IlISt sentence is clcarly a dirrction in n:spt'Ct of the 

'recent complaint evidence' whilst the first IWO semrnces are a continuation of what 

has been said in the previous paragraph (para 91). 

(lS] Paragraph 91 reads as; There Is no diJpwe lhar Poo/Ulm had lIWde U cQmp/ainllO 

prlliu Qn the I7*', Deftnce eQuruel. /rowel·er. highlighud cerruin inconsistencies ;'1 

""r pre\'ious swument IV police ... ·lIh her e~·idenc.' in courl. You comlder if alleged 

contradictiom 01" ommiQIIS art ff/Oterlal eoough w as 10 discredit her'. 

[391 The direction contained in tllat last iICTltence of paragraph 92 is not an inaccurate 

statement oftbe legal position regarding 'lttenl complaint evidence ' . 
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[401 learned counsel for lhe appellant cited paragraph 9 of the judgmenl of the trial 

judge 10 buttress his 5ubmission that the trial judge bad misdir«led himself on this 

aspect. "ThaI reads Wi folio .... .,; 'Rcalll comp/aint cI'idtncc and diSfrcSl cI'idtnce 

srnnKthcned the consistency of/he \'cnion of/he prosecution', 1 do not comidcr il 

necessary 10 labour any further on this other than to re-ilcrate "ht I have already 

said. 

[411 Tbe complainant ~ery clearly explained why she did not complain about the first act 

of rape in Man:h that )car and the learned trial judge had dim;ted the MSo$SOIS as 

well as himself on this Iss\W: and bow that should be approached. A perusal of the 

COW1 proceedings dcmonsullI" that the complainant has not been shaken by the 

intense cross-examination and the dcfence has no{ been able to assail or impugn her 

evidence (pages 163-176 orthe ooW1 record). 

(42( A perusal of the trial judge's summing up and judgment in tm,ir entirety reveal that 

directions havc accurdtely """en gi\'cn on all aspeC15 and I do not find any I.'m)T of 

law or fact in them. 

[431 As [ have already commented on. at bell. .... ·hat the learned trial j udge has $aid may 

ha\'e lad .. ed Orc\ity on ho", e~8Clly the ~sors ought to I.S5I:SS the recent 

complaint evidence. However, in view of the reasons outlinoed by me. I bold thatlhe 

directions ofme learned High Court Judge were adequatc. 

[44) On the other hand. if counsel who appcan:-d for the: appellant at the triol was of the 

view that funhcr directions were required. thcre was nothing 10 prevent him from 

requesting the learned trial judge \0 give further directions to the asseSSOTll. at the 

cnd of the lriatjudge's summing up. 

[451 5uo:h a step has DOt been tai.:en and Ihis omission on his pan by itself would 

ordinarily be sufficicnt to disregard a ltI"Ound such as the one raised in this case, 

Chief Justice Gates citing the cases of Saran Murti ,. The StMte Crim. App. 

No.CAVOOI6flOOll 12 February 2009 and Truong v The QuSiP (20041 HCA 10, 

2004 AUR 473 re-iteruted such position in Anand Abha,' Raj (s up ra). 
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[46J In 1M said case Gales CJ w~m Of! (0 opin!: thai '1M raisi"g 0/ dlrectio" matters in 

this way is (l useful trial fullCtio" and i"jiJ/lm.-l"g it, counsel assist In achievi"g a 

fair trial. In doi"K so tMy aet in their elitllt ·.~ illterest. The al'l1fl/late courts .... ilI nol 

loo/t;/UJ.'OlIrably (JII eases where eormsel hal'/! held their sealS' hoping/or all appeal 

point, WMn Is.~ue.t in directiolU should hove beell raised with the j udgt ' 

(471 For the ~asons enumerated by me alK»'/,. 1 sec no merit in the ground of appeal. 

Considering the totality of the e~ideoce led at the trial. there is no justification to set 

asidc the conviction and senten«. 1 t/)crefore refuse to grant 1ca"e to appeal. The 

appeal is dismissed. 

Tire Ordtf:f (>(/1" Court: 

I. uUJ."e ItJ appeal refused 

1. Appeal dismissed 

3. Com'ietion and sentence affirmed. 
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Hon. Mr. stiu C. Prtmlltih.k. 
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Hon. M . Justice V, DIYln.tnr 
JUSTICE OF Al'PEAL 
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