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RULING 

A""rlfll/lt 

II] The appellam had !Jc,en indicled in the Iligh Court of Suva on two counlS or rape 

contrary to "<!Clion 207 (I) and (2) (c) and (3) of the Crimes AcL 2009 commiued 

~Iwecn OJ Febru3l) 2015 nnd 28 Febniar) 2015 and during 01 March 2015 and 31 

March 2015 al Nadi in Ih" Western Division. The victim had bcen Of, lears old and Ih" 

appellanl had bt>"n her SI'::p IUlher at tm' lime ofth\' commission oflhe offences. 

[2] The informalion read a:; rolJO\\~. 

'PJRSTCOUNT 

S /all'mt!nl0/ 0ffen ee 

RA PE Cml1rary Ii) ,wcfion 21J~ (I) and (2) (e) and (3) of/he CrimI'S Decrl'l! 
JJ 0/2009. 

, 



PUrlicu/un of 0ff~"c~ 

KRJSII,\A REDD) lIerwu/l ,he I" day "I Febrrwry. 2015 ami 2SO'duy of 
Fehruary, 2()/5 111 Nadi in Ih~ Wrslern l)jl'ision pern'lra/ed Ih~ moulh "I JJ a 
6-yeUT-oIJ child. .. llh his {Jf'nls 

SECOND COUNT 

Statement of Offellce 

RAPF" Cmt/rury /0 Sali"" 20~ (I) and (2) (c) ,md (J) ofl/le Crimes Deerei.' 
~~ o11{)09 

Put1icu/urs ofOffenu 

KRISH'''!I HEDDI' be/ll'an Ihe I~ dllY 'if.Harch, 2015 and J I" day ofM(Jrch, 
201 S 0/ ,\txli in the Weslern DiI'Ision {Jf'llI'lrulI'd lhe /fWl/rh of J.J. a 6-)'t'I"-,,ld 
,·hi!d ... /rh hi.\' p''''/s, 

13J After lhe sununinl!-up on 23 Januar)' 2017 lho: assessors had unanimously opin.:tllhal 

the appellant was Iluilt~ of count 0 1 and not guilty of count 02. In the judgment 

ddj\'crcd on 24 January 2017 the learnc<ltrial judge had agreed on count 01 and 

dis..gm:d on ~ount 02 wIlh the a5S1:"SOr:i and eOll\ictoo!he appellant for both oounts_ 

0 11 26 Janu3I) 2016 the appellant Iuld be,-'ll sentenced w 12 years of imprisonment 

SU~t1:tto a non-parole period of 09 )ears. 

[-11 The a])pcllant's notice of U])pcaJ ami ugainst con' Ictioll and sentence had been signed 

on 17 I'chruat) 2017 "ithin time ( .. hich had.. howe"er. reached the C,\ registry' on IS 

:\1a) 2017. H .. had filed additional grounds of appeal in 2018 and 2020. The Legal 

Aid Commission on J) A)lgU5t 2020 had filed amended grounds of appeal on l~ 

againsl con,-ietion and wrin1.'1l suhmissions. The appellanl ha., not )Cl filed an 

abonncmenl notice regarding his sentence appeHI and i~ dim:tcd 10 do so in du~ 

course. The stale had responded on 03 No'cmhcr 2020. 

151 In terms of section 21(1) (h) "fthe Court of A])peal Act. lhe appellant could appeal 

against conviction onl~ "ith leave of eoun. lhc te~l for 1ca,c to appcal is ' rc"~onlbll' 

pn>Spl'et of suen · •• • {sec Cunu " Slatl' AAUOO29 of2016: -I October 2018 (20]8] 

fJCA 171 . Nw\'uki , . State AAUOO38 of2016: 4 October 201 8 (2018) IJCA 172 III\d 

Stalt \ Vakarau AAUOO52 of 2017:4 October 2018 (2018] FJCA 173. Sadru2u , 

Th~ State Criminal Appe~ll No. Mt 0057 of 2015: 06 June 2019 [201 9J I'JCA87 , 



and "'aga~aga ,< Slatt (2019] rJCA 144; AAU83.2015 (12 Jul) 2019) in orocr 10 

di~linguish arguable ground, [see Chand \. S!alt [2(08) FJCA 53; AAI!OO35 of 2()Q7 

(19 S<ptcmber 2(08). Chlludn· , . SlQIc r201~J FlCA 106; MUIO of 2014 and 

~li'Y1l \' S la l ~ 120131 FleA 14; CAV 10 of 2013 (20 NOH'ITlber 2013)] from 1IOn­

arguable grounds. 

[6] The grounds of appeal against con,·i~tion urged on behalf of th\' appellant arc lIS 

follows. 

(i) ·TIu. uarned Trial Jud~ trrl'd in law and m /acl "hen he Juiled 10 

ma.te a C"<JmptltnC)' inquIry 10 determme "MIMr lhe .-i'·tim .. ·as 
,·ompcll'lII In gil·ing h<'r ,'I·idma. 

(iI) Thi' Learm'd Trial .Iudge erred in law and iTt iU(1 »ht'n he /ail.'J III 
diu(/Ihe ll$SI!$.Iors (m fM principle 0/ (OnlPl'lMI') illquiry. 

(iiil The uarned Trial Judxe ""I'd I" 10 ... and In /(1(;/ In failinx f<J S,../' 
reasam .. h.'n he a'·I.'TIurn"d lhe IlOOmmuu)· l"C!rdi("l (if nol guilty gll"lm 
hy the Ass!.'.,.,·,,,. for Ihl' (jJ'"' COUnt. 

[7J Tho: prosecution had adduc.!d e,·idenc/, of !he \ ietim (JJ). 1"Ier grandmOlher and thn.'e 

other witnesses. AI lhe end of the pms«l,Ition Cas.'. Ill<' appdJant h.aJ elected to si'e 

evidence in his own defence. The trial judge had summarised mler alia the evidence 

of!iJc victim and her grandm.)thcr in the summing-up as follo"s. 

1,} Prru~culiol1 rolled Rosh"i Duo·i as its I" .. /Ineu SJw. i., the 
/:runtilffQJMr oJthe "iClim jJ She said lhal Mr efiksl ckJUs/uer Ranjuw "0.< 
('arlier married /0 a ElUopean gil) By /hal marriage !JM hod IWO l·h'/I1rm 
:1""0)' Ilrni Ihe I iClim . . /.1. Rilojerlulhen /:01 nlllrried 10 Kr/shnll Reddy Ilnd XOI 

one l·hi/d. Arushi. I hq were 1111 r/'Sidllf/: at KO"'l"lllo. NI,i/1. 

JU .1I and Abila) »"ere /i,·i"g masl of Ihe lime In Malo/a ... ith her Shl' 
broughl.J.J /ram Korol·ula /Q her !wU$1' MeatlSl' JJ ".11)' re/ue/ant /0 /i..., »"Jllt 
I/~ir parl'nI:>. jJ lold her t/wl at times Pilpa used /(J /)eat her and do same/hili/: 
.. rang I" hltT. So.J.J did nm .. ·anl [Q XU hod: /(. her IlWIher. 

JJ JJ laid Mr Ihlll Pilpa. ajlrr "fI.'mllg his palllS. lI.I;:d 10 put his peni., 
in.,ide Iter mouth. She did nOI /ell 1M eXIlCI dares 1hi.1 hlll'pened. JJ also 
Infornwd that I'llpu ...... d /(J press her brea"s. After hrarinK all tMfe. she/I'll 
bad and informed this /Q her Juughfl'r Ranj .. elU. Ranju/a go/ u"}..'r) 011(1 
mjiwmed the pulIce She a/ro .. enl /Q lhe Yadi f'o/iCl.' SU/I/()n" itil.J.J. Ranj.·tl/l 
look jJ alw for a medical examination. 

, 



38. .IJ said rhol. in }015, sllr lias III Clan 1. SJuo 1\ /WlI residing al her 
grandmoiller's rlm'I! Her mOlllu Ranjeew is /iving lIJlII Papa. in K"f(!I"rl/o. 

39 Sht' .mid rhar she I<"ilI" nm rwyins: ,,-i/ll her mom and Papa beCtw.~e 

ra(XJ 1<"0.< do'ng /xul thin~ 10 Irer_ Descr,bing bad thing .• .11 'oid ,hoi Papa's 
(XJnh "ere lorn and he w.ed to ~nelrUle her moulh "lIh his INnis_ Pa(XJ did 
Ihis bod Ihing I",,'e liMn her mil/her lIenl shopping Pa(XJ "ax doing rhisfiv 
somt' I,me_ Theil she saidlor "hout ) hours. One day. i'apo .'I!n! he, mother III 
Ihe .,hop (lIJd lOok her /(J U oornl!r a"d "{upped hl'r and ,uld to dTi"k ,,"aler 
from the si"t 

-10. She did In/orm he, m(lm and N' gra,ldmoIhe, Rushni alxiut Ihe 
ouaulls, She Ioid s:r.(lndmmM, oOOUllhe bod frungs I'apo lIU,< doing 10 her_ 
Pa(XJ was bud If} her prior 10 lhe inddell/S 

-II Whm h" Wilj' doing 011 Ih".,e hud Ilrings ~h,' did" 'r reporl /(J UII) 'I)I1t' 
promplly as she "a,' $L'ared of her Papt' who used 1(/ h'l her 

-1-1 SJuo ''''I"rated toot Pupa put h,s ptnis in'" her ntQulh flI-iu .. hen IleT 
mOll1<', .. as ""'<1)' Papa had /alum u day off and "'us rlllyin(: UI home lIlIt'n lit, 
did Ihi.,_ She denl .. 11 1001 .,lre I<"ar maiei"s: "I' a M(IT), 

[8] The appdlam's position had been summarhed as follows. 

S9, Ae("l(ud adnrillt'd lhul he samelimet had to (:TO'" (1/ ./J la discipline 
h€r U5 she I<"aI '""I") mischif!'"OI/S, nuughl) ond us .. d '" fighl .. "h aiM, kid,: 
She used to ,eI/ 111m. )'Ou be quiet )"ou haW! /1(/ aUlhvr'I)' ow, ml', only my 
mom hill" 111<' alllhoT"Y 10 so)' thinS:,f 10 me ' He also udmllied 1001. allimo:,. he 
had ""ulen her "dill (J _'lil'k, once ar '" iet' h .. call.W s/I(' "'ro "olli.wening la him 
lind not mulying Ifosl of lhe lime "lre wanled I" YIII)' "/Ih her Kran<im()/lil'r 
.. itllout .loin/{ homt!'K'orie. lle did 11<1/ 0110" Ilral. Jj ;ailed him and <ii.,'Uiel'd 
him. 

6(). lfe furlht'r Said thai h" "US III a s:ood relaliunship ,,·ilh.11:'- mOlhe, In 
}015 

iiI, Umur L"fn<s-e:wminotion. """II,'ed admitwd lhal .JJ " 'ilI" wus callmg 
him Papa and looked up 10 him ill" iljiJlher/yjigllrt be,'au.'e he was /iring .. "h 
her "IOIMr 

62 Accustd wid Ihal he " 'as looking ofter JJ nictl,· and had"a idea .. h) 
JJ, "Ii-year-o!d 1[i,IIII lOIS. madt' "ery "eriaus allr(:mj''''l agaiml him. I/~ 
,tll<peeled Ihm al/egll/ians would h","/! heen made baall)e lite didn'l me him 
and sire "aI "01 ~1II)"rnK with him in" good IWy 

6J He admillCII,hot a girllik JJ al U fetufer ag .. would not be aMe fa 
kno ... abaul <exual,rrms, Ife IuuI lUI idea as 10 /wll .M came 10 /eno .. (100111 
Ihme ferms. 
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M H~ OOmlll~(J lhal Ranjee/a qu{!s/ioned him ahow the al/I'gullons when 
shl' came lQ knoll ob<lm Ihem from her mother H(rII'l'l'cr. he d~ni~d h<ll'J1Jg 
odmilled 10 RanjeeM Ihal h~ p Ili h" /X'nis an .1.1"., face al'ddenrly Ile al$O 
ooml/led /hal Ranjeela wha 1m, prrJ:!nnnl al lhal lime lefi him lIilh Jr"r 
children llhen lhose QII~Qliorn II'U,' mOOe. SIu! caml! IN,et bl'eolUe she II'A' 

earryinx hi .. dauJ:!hter and she ... anled him 10 look afier lhe child. 

65. H .. abo w:lmrl/rd lhill Runjrem on her Oll'n Iried 10 wllhdraw Ihl$ fIIU 

Howel''''. he denied h/wing Ihrefl/;'Iwd Ranjee/u or pUlli"g pressure (m JJ 
Ihrough Ranjula "0/ 10 gil"{' l!l"idMC<' against him. Ife udmifll'd hemill!!. JJ 
Ill(h/l)' .. ilh" Slick after gellinK permi~~ionjrom h.., molll<!r 

66 He admillcd ,hul he/ai/I'd,,, Itdl llu! police lhal he lI'as "'orbn;:/rom 6 
o 'clod in the momillg 10 5. 45 pm In Ihr afiermH)njrom Monda)' la SalIm/a)' 
«lImn/gh he felt Ilw/ m/armaliun 1100 Imporlanl for his (It/encl'. HOII.'tW, he 
d"ni,.d fobricatin,: u <tory in COim 10 Sal',' himu/f II .. said lalcr Ihat Iw 
informed inl"rI'ielling officer (jupw I/Ull he WQ)" ... arking fram \lamla) /IJ 

Soluniu),. 

OJ" Imd o~ ground.f 0/ appeal 

[9] Th ... appelJam arg~~ that theI'C is nOlhinG in Ihc ;;umming-up or Ihe judgmenl 10 ,h..'" 
thai the lrial judge had condUCIcd a competenq inquiT) or that he had dim;:tcd Ihe 

..:;.scssors on that aspect, He relies on Kumar I Sta le [10161 ~JSC -4-4 CAV 002~ of 

20 16 (17 Octob<:r 20 16) and Alfa;". \ . Stall' [lOI MJ FJCA 19: AAI '0030 of 201~ (OM 

Mareh 2018) 

[IOJ In A/filII; the Court of Appeal oonsid~red se-era! preljous decisions includin~ 

Kumar I Stale (supra) and dKlared: 

/25} Thus, i" the /ig/II (lflhl.' dl!cisio,/ in Kumar II,~ currflll legal po.,i/la", 
in my ,·it"·, mu/d be sWIt'd a,\follows 

(i) TMre is IIQ 10n1!1'r any legtll reqllirl'", .. n//iJr the ulloo'orn e"idma 
0/11 ,'hdd 10 fK .. orrohoraled /v )t'CU1"1' a ron,.ie/wn. 

(Ii) Alllwll!!." t"",e ,~h",,1d 110 10"f!.,'r ".. any leglll rl'qwrt'mem 011 Iriul 
judges 10 1:"'(' u lI"urning 0/1/1<' dan!:er (if cUlMCI;nK 0 defnulwu Ull/he 
uncormooraled e"'idence of II t'hild, they may i/o so iflhey Ihink fhi.f il 
is apprQprl/1te in a par/leafar cll5e. 

, 



h) ,"faion 10(1) of/he JUI"('nile Act befOrt, a child can gi\'(' el'id.>n,·e 10 

Wicawin ",lrelher rh., child CO/l1d gin> SM'O'" e"idena and if nor 
1IIUII'orn e\'i<knu HO"'I!\"(!r, foilure TO do so ,,'ou/d not ~r u be falal 
10 a com'iclioo hut il is a [!OOd praclice fiJr aJud$:.t 10 lellihe child lhal 
hi? or she mu~lll'lIlhi? trulh, 

III J As admitted by the appellant in his ''Tinct! submissions there ;s nothing 10 indicat<;, 

that t .... vKtim h:Id gi'en e'idcncc under oath or not. There ;s no record to lllSCenain at 

this stage as II! whether the trial judge had conducted a compneocy teS! or not. 

Neither is there any basis to . rllue at this swgc that the lrial judg<;, h~d not told the 

child "ictim 10 t.;:l1 the truth and railed to "am the assessors, Thus. tOO appellant's 

complainlS tMltocre had not been a COIllpclcncC inquu: hcld h~ Ihe trial judge tmd 

Ihe trial judge had not told IhC' child viclim to tell the truth are 001 ,ubstant iarc<i anti 

Can"nl be suslained al this stagt "iloom thc complete appeal record, 

(121 In C umu ,' Sla l\' P0101 FJC A 181: A<\lJOOO9,2(}17 (28 September 20m) regarding a 

similar romplaintl state<.! 

'(19J AI lhi" .IIage in Ihe oh.,,'nce o/Ih., full uppeal record, Ihae is 1/0 m(Herial 
at al/ to j u.,Ii/y lhe "itici.<m lhal rhi? Irial judge ha.l fai"td In look inw Ihe 
compl!/t.K'1' of 1M child "Ielim and Iherl!/ore Im'rt i_' no Ml'ip,ht I<J 1M 
appel/alliS complaim Nor does if oppear lhal l/Kore muJ bee., on)' objoYri(m 
ra6ed at the Iria/ by 1M coun.~el IIppearinp, for Ihe appel/Onl a,~ W Ihe 
eOmpt'I.'nc), of Ihe \'iell", 10 gil'f' ~\'idMce, 1/ Ih",o: "'II>' .meh 0 COnl~M, I ",,,uld 
upeel il 10 ha",' figUTl!d In 1M JU"'''''''g-up and llul j/ldgm~m I., lIlt reCl'ni 
pa.rliM COIIFI "f Appeol I'xomined illlkwi/ il/ll'r alillihe legalframe .... ork of a 
compelel!C}' 1m in A/foo: \' S'atl! WllR/ EXd 19; AACOOJO,lOf.l (8 March 
2018) ,md il i~ only Mllh 1M MlIl'fir oflhi? appeal ,,'cord Ihn groulld of oppea/ 
cuuld be exumined in Ihe Ii).!.hl "f Aljall:, ' 

(131 In 1\Il) ""'<'nt. it is onl) a goo<.! pnu:tiee for a Irial judge to tell the ehild thai he or s~ 

must tell t"'" truth 001 it is not a ruk of la\\. Neither the Supreme Coun nor the Coun 

of Appeal has dc'ated this Ilood praclicc 10 the higher pedcst31 ora rule ufll1\\, 

(14 J The appellant Ilfll1lCS that tho:: IriaL jl.ldge should havc done aIL uf the atxwe becausc his 

JIOsition was that the allegations of sc:xualabu~ .... "I'n' fabrications b} the child, ielim 

and cites her knowledge of sc:\U31 terms as proof of such fahriulion (~ide p.uagraph 

63 or the summing-up), The ~Iale argues thai the ~ompetenc> of tnc child to ghe 

... , 'idence is dearly dcmonslnued by the trial judge's asscssmo:nt of her credibilil) at 

paragraph 05 oflhe judgmciu, 

, 



'5. The l"i<"/url 1111$ only six )"~ur~ old ()/ the lime (ifllre llllt'ged incldt'll/$. I 
ohwrl"O'd her dMll'(mor ~"llrefully. Slrl' ,,'(1., \"lraif?ht/orllarJ and nol ,,"(I.,he. 
SM ans .... rrl."d allihe qUl."slions unMfiwnlly. lpm Cl."riwn JJ. QI he, Il."ndrr 9ff. 
(£II!!(' to bJo .. , uht,ul mug/ tl."rm",,,I"1[\ b«9USI." .<he .. "US rcalll rrp""'KJ /0 1M 
aifegl."d,t"Iugl rtntnl."lJ(·e a/ the ban4Ofl/u: Accllfj'" 

115] Regardiog any alleged failu~ on Ihe part of tf><, trial judge whale wanlcd Iho: 

assessors of tho: danger of convicting the appellant on Ihe U/ICorroi)orato:d evidencc of 

the child \ictim. the couosel for the a~lIant should ha,e sought a ..... '(!in:ction in that 

regard as bc:ld in Tu .. wi ,. Slale [2016[ FJSC3S (16 Augusl 2016) and Alb.a/.' SIMIS 

[2018[ FJCA 19; AAUOO30 of2014 (08 March 201H) and " lfaaL' SI .. I~ [2018]IJSC 

17; CAY 0009 of 2018 (30 Augusl 2018). Tho: do:liberate failure 10 do so would 

disent;lle the appellant O:ISO 10 raise this ~'t)mplainl in appeal .. ith any crcdihilil) 

116] Failure to bold a coml'C'ICIlC~ 161 is not b~ ;tSo."'lf fal.:ll 10 a conviction. Then: is no 

longer ao~ legal rcquiremcfIl for lho: unsworn cI'idenco: of a child to be oolToborated to 

secure a com'ielioo and simi larl}. there is no longer an~ legal requirement for lIi:II 

judges to gile a warning of tho: danger of con. icling an accused on tho: uncorroboraled 

C"idcncc of a child unless the tria! judge Ihlnks it appropri.n.: 10 do so. lbcrefore. 

failure \0 hold a compelCI1C) 10:~1 or 10 admini,!er a warning of the danger of 

eonl'ietin!! an accused on Ihe uneorrobomlL-d e.idence of a child or 10 inform Ihe child 

thaI he/she mU,1 tdl the troth ipso facl(J would nol ~itialc a con,·icl;on. 'Illc crucial 

consideration is whcthellhc child· s e\idellCe. s .... om Or UIISWOIII. could be a<.:co:pto:d as 

truthful. credible. reliable and ocvoid of any reasonable doubt. 

117] Therefore. in tbe final analY$is what is mo.,t ;mportalll at the appeal stage is 10 

consider whether Ihe assessors had accepted the child liclim's evidence (e.o:n 

ClIciuding the olher e~idcnce) as lruthful cmJible. reliable M<l do:'oid of an) 

reasonable doubt and whether Ihe lrial judge had b<-lie.ed her. The assessoo; had 

dearly acted (In her teslimony on coun! 01. The lrial judge in the summing·up had 

di r~ted tlK' lI.<>scssors as follows on thaI aspect. 

6~ The Pro. .. ·'·ullon bas/'d ill =re mumly on lhe n;!I"'Ke nf 1M I·k,lm. If 
)f}U are sal.sfied Ilwl 1M /"'jdrfl<:f<M gm-e in COllrl is r('liohie OM 
Iru.<rnorlhy )VII con -<oftly OCI Ilpul1 her e"idenee In ,"o"'lI1g /0 )y)ltr 

C(Jn(."/usion. rou mu.w r~m~mber Ih((l edJ,'nu oflh.· \'/""m alone is sufficlem 

, 



/0 brinf:, 011<",/ a com'iel;an in a rap~ m,"e, if YOII helil'\'(! ha nid,'IICe la he 
IrUlh(ul 

68. A mrut ;"",.".IUIII pari of y<lUr ({uk i_o 10 j~ whether l/w child 
"il11l',OS has ,old lhe trulh and has gil· .. n a re/ioble occmmt oflhe ""iI"IS she 
wUl'dcscrlhing. S<Jmc o(y(m wil/ hare children alld 1[rlmdchildrt'n "ho arc of 
o 5im/lar age 10 Ihe "ictim who IUI,I' giwn evidem'e if so, I think )'011 will 
recoRni:' Ihe senu of the atf,.ice I am gOlllR 10 "/Jer )'011 about )ymr j luiRmem 
of IMir e\'itkllC"t. bUI reml'mbr-r 1110/ I (UtI spt'ukmf:, of an approach 10 lhe 
e.·idence and e\"al~llon of Ike I','idi'm'e is your re'INmsibilily, !'ou do nm 
hm'e 10 accept my ad"it:/!' ami if you du 1101 aRree "ilh /I )W1U ,~hould reject il. ' 

Ij )'Ou are IUlisjitd thol JJ mid laId the /TUlh and her el'idence is 
belin'able, lhen )VU hm'e 10 ctlnsider "'nether lhe froUt'/lI;ml has discharged 
il.\' h/lrd"n and pro"ed ea,'h element of emh Cf>unllx»Qmi reamnable ",,,,hi, if 
y<m find aCCI/!,ed xwll)' of one <"horge Ihm doc.I' "''' mMn I", mU.<I b<! I:uilly of 
olha "harges ill well .. lIlcss )-'0 .. are ~alisj;l'd thaI each 1'/l'm",,1 of till.' charx" 
is prow!d twyond reu$onab/e d"uhl !'ou ha.-e to comidu each roum 
sl'paraldy , 

[IR) The (nal judge had considered (he qut"Stioli of (he truthfulness of Ihe child vic(im' , 

testimony in the judgment a~ 10110",5 and dix:ilkd to act on ~r elidence. 

5 TM I'iclim ,,·il. alii)' six Jean ()/d at lhe lime of IIII' allcKr:d incidents. I 
abst'n'ed /1I!r dem,'llIwr careflllly. She "as SlrarKhli"nl'ard and nm eWlSiw. 
She IlIlJ1rerl'd all the IIl1eS/iom IIn-h~'·itamly. I am ("I!~tain JJ al he~ lendrr 
aj.!e. cam~ 10 bloII' ahm" <exuallrrmlllolog)' MCaU.,e "he ... as nalfyexposed 
10 lhe alkged sexual experil'fl('l' aliM hand oflho.' A,',·u,'ed. 

6. fJl'fellC"e ~oy.o IhUI JJ made up Ihis allegation hecullse she disliked her 
slep/ulher ami ... unted to be "ilh he~ grllndmalhrr. /:."idmce led in Irll/I does 
nOI SIIPI"'" lhe l'I'rsion of Iltl,' Defence 1'h"rl' is "" ma'erlal "ridem'e fl)/' m~ 10 

belie''f! thai JJ. a girl of siJc ymn ,,·os copahle affabrlcating noI one bUI "'"a 
slK'h _,l,'riollS al/I'galiun ugairul her jlep flilher M'ho, OCCfH"ding to ACCIIS~d ·.~ 

OM n ,·erJ-;Qn. had trealed her 'ni('l'i> 
JJ had rq1()rtcillh., inch/ems /(J ocr mOlher Imd gralldma/hu olbeil 

n'" im"tt'dialely .IJ"~ grandmalh~r, R/Jshni DCl'i. le.,lijied and confirmed thaI 
she reCllil'ed a romp/ailll from JJ "he" "he came 10 "',,,de at her pla,'e. Dn"i 
in lum had relayed lhe illformatiolll" JJ's ItIOllII'r Ranwela. Accused h,m''''if 
odmit/t"d l/tol Ranjefta /lul,'.<IlolI('d him llbout the af/egation ami thereafter sill' 
left Ihe h(lll-"/! ",ilh hu ,·hilt/rell. TIll' }'olice In"elligallon Ojficl,'r ("()Ilfirmeil 
that he re,'eiwil a camp/oint from Ranjala "n Ihe )1" of April, }O/.5 

II. JJ txplai11l'd ... hy lhe complaint was noJ made promptly She .<llid Jhe 
,.-us "arcd of her Pupa ,,/to IISed 10 growl 01 her und beal her. "ccu.<ed 
him .• eif admitted thaI he did I:ro,,1 III J.I and fxoar her 'lightly ' wllh 0 Slid 
om'e or '''ia. E"idellce of JJ's farmer Head Teach", lind Child PrOlcclion , 



Q/Jicer (If K()rQ''U/a Primory ,<;(:/wQl Indica/t'S lhul JJ hod rtceired !H"'ue 
1NUlillg~ Il.'ul'IIIK d(lrk murb f)n hl.'r ~ 

9. Thc Ih'uo Teachl.'r had r"c"h'ed Ihl' compluinl from JJ's mOlher all 
1-1'" March 2015 ill r"Kard II) ",WIIIIIS by her ."epfU/her. According {Q Heod 
Teud",r's C"idena, JJ\ IIwlller, after lodging Ihe complaint, had wilhdmwlI 
JJ .from Koro\'uw Primary School 011 lhe prt'misl.' lhul JJ M"ould b .. re/omled 
(J/ III.'r grw,dmolhtr's hau.lt /(J emure IN'r SOftly II can be> in(erred lhul JJ 
mo.'ed /(J her KralllimoiMrs pitK;1.' aj;"r Ihi.f incidl.'nt 

10. " I) udmll/I'd 111m JJ was reSldill1! l4'irh 1M accused (It his OOIJ5I.' III 
Kar""II/!I, .\'adi until llf" .\1""'11, 201 J II i .• dear Ihm II Is ollly after JJ had 
fdm:aled h/.'rselj ill" S"Cllrl' I'HI'lronment U/ her grarnimalhef '.\ place Ihallhe 
injorm<llllm aooM s.l'xlIul "".\<Ju/u /r"d cam,. 10 light. In Ihls c,mlnl I am 
indint'd I" regard lire camp/Clint mtuie by JJ 10 her gram/mOlher in April us a 
rec.'nt Cilmplaint eapablf 'if hooslm1! 1M comi.fll'm;y und ertdihili,y "f JJ's 
.. v;dimet, 

16. JJ rltorly .wid accuscd "" ... ·Ira/eo Mr molllh "" "'0 diffrffnt 
.", .. asiOIlS d,uinK'III.' peri.1d mellllollCd in Ihe In/ormar/on o/Ioou/(h .he did not 
mnlliml Iht f;(OCI dale,'. A girl of six )f(JJ" .• "all/WI he I:'xptcted I<J le.<lify to Ihl:' 
.';(l't'l ria/fl. Th""io"" A.\,)'e$$OfS opiniao "" ('om" ) IhO/ Hml"rlll('d Ihr 
Acc",'eli is /1efl"l'r.I'e 

[191 What (ould be ilkntified as common ground arlsmg from !;C\~ra1 pasl judicial 

proTlOUlI(C'mcRls is lhat "~n lhC' lrial judge agre..:s "'ith the majonl) of lI5SCSSOfS. the 

law docs /101 T«jui!'C' I~ judgc 10 spell OUI his Il:asons ror u\1r...,int; "ilh the assessor< 

in his judgmenl hUI il is advisable for Ih~ lrial judge 10 al\\-~ys folio'" Ihe sound and 

besl prar.:li,~ of briefly selling out evidence and reasons for his agre~mem wilh Ihe 

assessors in u concise judgmC'nt as il would he of great assistance 10 the appellate 

courts to ondC'rstand IlIat thot lrial judge had gi\en his mind to the facl that the verdict 

of court was supported by the evidence IUld was nm pen'el"1iC' so that tiM: tntil judge's 

agreement with tbe 1I. ... '>e,,oors· opinion is not \u:wed as a!OCre rubber stamp of 11K> 

laner {\idC' ~Iohammcd , ' Sla le ]2014] FJSC 2; CAY02.201) (27 lebruar~ 2014). 

Kaivum .. State [20141 FJeA 35: AAlJOO71.2012 (14 March 2014). 

Chand[l! .. StaH' POlS] FJSC 32; C AV21.2015 (10 l);"embC'r 2015) and Kumar .. 

State 120181 FleA JJ6; AA11103.2016 (30 August 2018)] 

PO] The trial judge's Judgment more than SOIlisties his obligation In a~ing with lhe 

assessors on counl OJ and there is no !'C'asonablc prospect of success of the first and 

second grounds of appeal. 

, 



OJ'" ftrl/lmd of appeal 

]21] The appellant argues that the trial jud~e Iud failed to gile ~Ollem J'Casons for 

Olertuming the assessors' Ol>lnion on count 02. 

]22] When the trial judge diSllgrccs with the majorit} of assessors the trial judge should 

embark on an independenl assessment and e,wuation of the evidence and must gi'e 

'cogent reao;ons' founded on the weight of the e,idencc rdl«ling the judge's vie"$ a. 

to the cmtibilil) of witne~ for differing from the opinion of the asses..;;or.; and the 

rea"orus must be capable of withstanding critical e~amination in the light of the whole 

of the e,idence pn:SCntoo in the trial ],ide Lautll.hui v Slattl20091 aSs.: 7; 

CAYOO24.2008 (6 Februat) 20(9). Ram \' SllI le 12012] ~JSC 12; CAVOOOI.2011 (9 

~ia) 2012). Chand ra \ Slale (2015J FJSC)2; CAV21.2015 (10 l>ec<m~r 2015). 

Ra lfilf \'uk" I Slale ]2019] FJCA 209: AAtJSS.20IS (3 October 2019) and Singh " 

Stille ]2020J FJSC 1: CAY 0027 of201 II (27 J cbruary 2020)J 

(23] In addition to ,\hat the trial jl.ldge had stated ft.'garding the prosecution evidence as 

qUOted earlier he had add~ himself on the defencc c\ id.:oce as wdl a;; follows. 

'11. Accusl.'d utfl'unced a 51.'/f-'·I''''·'''g ,"enion /0 ft.'·CIIIX' crimin,,1 /iuMb,) 
He falll.'d 10 creule (my doubl in 1Jr.: f'rOS<'Clllion cuYe, Fusion oJlhe DefellcI' 
Is thai JJ fubricall.'d this I>'/Or> MeliUSI.' $M di"liked her Sle,'(lllher, Dcfenet> 
also arKu .... 1110/ titl.' el'idt'''' ... JJ go\"(' in COUrI i., rn;,' proOOble and I~ ulIl.'f!,l.'d 
/nddcnu could rIOt 110.· .. happened as 1M AcclL<ed 01"0)$ !.:l.'pI hlmsdJ Q\4a) 
.from "',me and was engoged in hiS \lork during do)1iml.' 

11. II i., higllly improbable .",ch (J J'rrlous ol/I.'KaiiOIl 10 hare be .. n made b) 
Q Kirl of .• ix years I'I'en Ihough she dlsli!,:.'d her "'epjalher and wm,'ed 10 lit, 
Q\4'llyfrom him. 

I J b ... " if lhe ucC"Ms .. d ,,'us ellgag .. d ru a fullllme ""OTur iI i.' nm 
Improbahl .. Ihtll /he ulleged !ndd,'",·e.' could ha .... rn1f'llenl'd during daylime 
JJ mid lhal bolh Intitl,.m,,· occur ..... " "hi'n his Papa lIa$ Slu)ing UI hom/.' ond 
mOlher we ,,' shopp/nf!., Accused fwd newr /,,/d police ollhl' inlen'I"" Ihal he 
wa.~ ""gaged as a/lI/l/ime .... orker olld he ,,·us away .. hnl/h" ul/eged indtlclII .• 
occurred although he lias uJN"ud /0 ud\'ance hil Ikfo/ICe al 1M "arlle'l 
oppnrlunity if il was "IN' 

J.I ACCII,ed admil,rd Irnil hr Iremed JJ nicel) allhollf!.b slw ... ·a.'· IM}I her 
bio/IJKiclll fOlh('r. /:.','idrnre prm'ed ",hen";5r, Sc .... re m(>rb; ub,·e ,....,." h) lite 



Child Protection Officer (In JJ's body heur clear Intlmuny 10 1M /u<;tlhal she 
I<'Ul' nollreall'd nkely. 

/S Acnl.'ied said that he maintalMd u good reIOliun.,hip with JJ's m(JI~r 
in 10/5. '/'he focI lhul SM had mude two complaims o!>:ainst the ucclised 
dllrin!>: thaI prriud one to JJ:r ,<;hoo/llIIli 1M "llu!r /0 Polk!' pro"es lhol ~he 
lfI(Jlie truth/ul comp/ainu, 

16, JJ df'arly Sllid (lC"C"IL,eJ 1J<lIWlrated II<'r mo" lh IlII ''''0 different 
occasions dUr"'g Ihe,period mentIOned in Ihe lnji'rmlllion (lltht'''gh _~he did 11(11 

IIIl'lllion Ihe esu("f dllfl's. A girl u/ six year.! cunnol be upected 10 teslif)- II) Ihe 
esart datfS. Thcre/OI"e. ,h.~e.uors oplnwn UII Count 1 lhul exonerOlf'd /11<' 
Acc"'~f'd is pI'""frse 

I ~ 10ee1'I" Ihe "en-ion of Ih.' P,,"eCJltion and rej~cl Ihlll (lflhe lkjenec_ 
Th~ Proseculilln disdulrged itJ hurdell mid pral">u f'm:1t demnllll/ ~u<'h COIWt 
beyond r,'amfU,ble doubt 

/8. 1 uccepl 1M IUWnimoU$ opinion "f A ... <e.uors on ('ounl Om'_ I rejecl 
IhelT opinion un count "'0. J finJ the AccU$ed guilt) 'if Rof'l' on hoIh mumJ 
onJ com'iet IIu: AcC'u,ed oceordill$:ly 

[24] Thus. tho:: trial judge had emllarked on his o"n l\S5Cssmcnt and evaluation of the 

evidence of the pm~cution and Ikfence and giH'n ·oogcnt reasons· basN on the 

",-dght of thc evidence reflecting his views as to tho:> er<"dibi\it~ of wiu~1ieS for 

ditTering from the opinion of the as'C'Ssors on ~oum 02_ Then:: is no ~d 10 engage in 

an exercise of anificiall> ,.;,:parating the e' idenec rcgardinll the two counts in the 

judgmcnt as the nidcncc of Ihe child "ielim on both counts i~ inscparnblc and the 

a<;.~· opinion on count 02 is c1carl) unfounded and cannot be nationall) 

explained. Having bclicvcd the victim on COunt 01 lhe~ "lIS no basis for the asscs..>IOn> 

to disbelieve h~'T on count 02. 

[25J In both situations. a judgmcnt of a Irial judge cannot 001 oc considered in isolation 

without ~essarily looLlIlll I1t the summing-up. for in tmtlS of section 237(5) of tile 

Crimilllli l'rocedul"t' Act. 2009 the summing-up and tlK- dec ision of the court made in 

writing uoder section 2J7(J). ,hould eol1cet i~el> bc referred to as Ihe judgment of 

court . A trial judile therefore. is nOI expected 10 repeat "'eT)1hing he had stat",,", in the 

summinG-Up in his wri"cn decision (",hieh alone is ruther unhelpfuJl~ refclTC'd to as 

the judgment in eonunon use) e'en when he di'll'lgrces with the majority of aSSC"-'II'I1"l! 

as long as he had direcled h\msdf on the Uncs of his summing-up to the asscs.'IOrs. for 

" 



il could rca.'>()nable be assumed lhal in the summing-up there is allflOSt al"'ays so~ 

degree of aSSI."ssment and cvaluatiun of evidcnee by the lrial j udge or some assis!a!lcc 

in thai regard 10 the assessor. by the lri~ljudgc_ 

[261 Ihis S!a!lce is consiSh:nt with \he position oflhe trial judge 3t a trial "ith assc$..<;()1'1; j,e 

in Fiji. the asses.~ IITC nol the sole judge of facts. -!be judge is the sole judge of fact 

in respect of guill. and the assessors arc th.:re only 10 offer their opinions. bitscd on 

their ,iews ufthe facts and it is !he judge "ho ultimatel) <kcides whelher the ~ccuscd 

is guilty or not {vidc KnkonHhflS \ ' State 120061 [JCA H5; AAt;Q048.]OO5S (22 

March 20(6). NOH "Ina v. Th .. Sl~tt [20151 FJSC 30; CAV 0Q9 of 201 5 (23 

Octobo:r 20151 and Rokopela " StHld20161 FJSC .... ; CAVOOO9. 0016. 0018. 

0019.2016 (26 ,\UgUSl 2016). 

[27) l1It.-refort:. the third ground of appcaltoo has no reasonable prospect of success. 

[281 Having considc!\.-d thf evidcncc against this appellant as a ",holc. I cannot say thattbc 

,-erdict was unreasonable. Then: was clearl) evidence on "hich !he I'edic! could bo: 

based I~ide Sahih \- State [1992J FJCA 24; AAU()()18u.87s (27 NOH'mb.-r 1992). 

RII.-awa • SIII1£ [2020J FICA 211. AA1J002J.2018 (3 f\o,embo:r 2020) and 

TUl1lgalollol " Sllte [202011-JCA 212: AAUOO27.2018 (3 No\'cmh...-r 2020)). 

[29/ The lrial judJ!e also could have: reasonabl) COllliCIe:d tnc appellant on the- e-I'icknce 

before him (\ide Kgl\'um . ' Stat£ [2013[ FJCA 1-16: AAU?1 " r 2012 (1 4 Man:h 

2013) and Singh V SI"I~ [2020] FICA I; CAVOO27 0[2018 (27 Februal] 2020)1_ 

Order 

1. Leave to appeal again$! COnl'iClion is n:fllsccl. 

2. The: appellant is diree-t<.'d tu file all aholUtCmCnt nOlice regardillg lilt! sentence: appeal 

in Fonn J ill duc cours.:: his counsel to a. ... ,j,t him in this regard . 

......... t ...! ... :.:+J,.b.. ......... 
on. ,\ .. Iu~ticf C. Premli lilaka 

.Il ISTICE OF APPEAL 
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