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RULING 

[I] Th.: appellants stood char~oo in the MagisU1Ilc's coun of Su\ a ~~en::isinl! ~:'<tc",kd 

jurisdklion on a singk counl of aggra\lIl00 robbery conlrttr) 10 s.."Clion J 11 (1 )(a) of 

th.: Crim.:s Act. 2009 ~ommiltro on 08 Janu.ary 2015 at Nabua in the (,('fltnd 

Di~ision. "aniculars ofthi.' olf~nc.' ro:oo as follows. 

AfSAKE .\/leA I'V & .fA liES KOROKOROVA r/1. in mn/pany "j"eoch miter 
ul/ ,It., (~ of Junuary. 2015 UI \'abllu in ,h" ('''lIIral DII'/sion _~/of" Wall,,' 
comuininx S2WOO cash 1M propt'rf)' ofS./NJA) A/AYOJENDRA PRATAI' . 

[21 'In.- "I'PCllanls had pl~ack'<i guill~ In the charg~ ,ohmtaril~ and admiuro the summary 

of facts. The !earned )l. lagisunle had convicted Ih.: appclbms and so:menc c.'<i them on 

24 NO"cmbcr 2017 10 05 ~cat'll and 11 I110nlhs of imprisonment without Ii~mg non­

parole term,. 
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[3] lllc appdlants bt,.--ing dissatisticd with the sem~ncc had signed a timdy notice of 

apP"'alon II December 2017 (\\h i~h reached the CA regist!) on 29 1kt:cmbcr 2017). 

Lcgal Aid Commission on 29 Jun~ 2020 had suhmillcd an lImended notice of appeal 

againSt sc:ntcoce along "ith wrincr! ~ubmissions, The ""spoodo.'m had filed its writlen 

submissions on )0 Jul) 2020. Thereafter. the I.egal Aid Commission had fi kd 

applications for bail pending appeal on behalf or the ,,,,,,,,lIanls. their aflid3\ ilS. 

atlida"its of ~un:tics ami ",rinen submissions on 03 August 2020. l"he slate had 

n:spondcnt b)' way oi"wrillen submissions un OJ September 2020. 

]41 In terms ofscctlon 21(I)(c) of the Coun of Appeal Act. the appellants could appeal 

ag;linst sentencc onl~ ",ilh ka\~ of court. Thc Icst fur lea\(: 10 appc31 is 'rcaMlnMh1c 

pl'Ollpttt or S u ~CC:!iS ' {so:~ Clucau , Siale AAUOO29 of2016: 4 October 2018 [20181 

FJCA 171. Na\'uki \. Siale AAUOOJK of 2016: ..\ October 201 8 [2018J FJCA 172 and 

SIMi(' \. VakllMiu AAlfOO52 of2017;..\ October 20 18 ]2018J FJCA 173. Sadrugu , 

The Sm .. ("riminal Appeal No. AAU 0057 of 2015: 06 Junc 2019 [2019] FJCA87 

and Waga~:HIII ,. Siale J2019] FJCA 1..\...\ : AAU83.2015 (12 July 2019) in ordl'l" 10 

distinguish ar"uablc grounds [SO'(' Chand, StillS [2ooK] FJCA 53: AAUOOJ5 of2007 

(19 Scptt.'lJ1lx-r 2(08). Chaudn' v Stlltc (2014) FJCt\ 106; N\U IO of 201 4 and 

l\'.i,ul \ SlalS 12013] fJCA 14: C A \' 10 of 20lJ (20 '\,o\cmlx-r 2013)1 from non­

arguablc grounds. 

[SJ Further guiddines 10 be follo"ed for Icave to appe-.iI when a Sc:ntcncc is cballcnged in 

appeal arc "dl $CoIL'll (vide I\'wi,ull \' St~l(' CAVOOIO of 2013: 20 Novcmber 

20 13 [2013] FJSC 14: lI o l! ~f' The King [1936] HCA 40, (1936)55 CtR 499, Kim 

:\"Im Hac ,. Jht Slalc Criminal App..."':ll No.AAl10015 and Chirk King Ylm \ The 

it!!! Criminal Appeal No.AAlJOO9S of 2011). Thc l~st for lea\~ to appeal is 1I0t 

.... hctber the sentence is wrung in la" bUI whether tnc grounds of IlPl"'al againsl 

sc:ntCl>Ce are arlluable point~ under the four principles of Kim "'11m RIII"s ca.w. Fur a 

ground of appul filed /lUI of tim .. 10 ~ cons idcroo l.-guabl .. thHc must bt.' II rul 

pr/l~p«'1 or ib succrs.. in Ippul. The af!lre\3id guidelillCS arc as follo .... "5. 

Ii] Actf'd u""" a ... ronK prindplf; 
(ii) AIIQ .... l'd t.'XlrDntOUS fir '"l'fl'l'DnI malll'rS 10 gUldf Of" aff'cl hIm: 
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(iii) MIl'look 1M faclS , 
(;1') Failed 10 lakt 11II() aCCQuntlfflllr fr/el'wlI CQlUitiefation. 

[61 Grj)und o(llpprlll 

(O/"lIpptllllnl) 

'f. ThaI the/~urned Irillljud~e err~d III law lind infaci ... hen he senlcllced 
1M Appe/fDnl Ufl"1: Inc "mng principle rtsulling in Q harsh 5tnt~nce. 

(0201 Ilppl'lIont) 

I. Thai lire leornt'd "ialjiJdge I'rnd;n 10" and mfoci 10M .. he sentenced 
1M ilppelfon/ uSlIlg Ihe "ronK principle re"ullin~ In Il har:.h .fentence. 

). Thai the learned Irilll judge em!d In law und in foci "hen he failed I() 

discnunllM apptlfam S lime in remand .. 

17[ 1 he ,ummary of racts a~ slau:d in the senTencing Qrder is a~ follows. 

1} Summary of facls ",'(aled Ihal when 1M complain",'1 was ,m hIS ... ay 
mm,,! after wafk on 'he 08'" dll)' "f Jarllt"ry. }015 III abo"l I f. 00 p. m. al 
Grantham R(J{I(/. the fint OC(',m:d grabb.>d him from lhe back and the Qr 
,xx'used searched his trl/users pocket and sto/" the /101/1'/ can/ainmg S)6().OO 
cash 

OJ" R,aan4 of IIppeo.l (both oppel/o. ll/s) 

181 The L~amcd Magistratc had applied tnc sentcnclng tariff,;.:t in Wi~t., Sialf 12015] 

FJSC 7: CAV()()04.2015 (24 April 2015) i.e 08 to 16 >'ears of imprisonment Il!ld 

picked tnc starting point at 08 yeaD. He had found no aggra'aling faclo~. Since Ihe 

appdlants had pkaded !;uihy on Ihe trial dat~ the Magistr~tc had not considered the 

USII3J diseounl for an earl) ltUilty plea but only a reasonable discount for saving time 

of court. He had considert'd the fa<.:t th:u Ihe uppellants had no previous convictions. 

Ho"e'er. the .... allet bad!:x-en rcco'~red without the mone> inside. For tbe mitigating 

ta.:tors the Magistrale had de:dlKlcd 02 years and further 01 month had bern 

di$CQunted for the period of remand ending up with the head sentence of 05 )cars and 

II months. in view of tlto.: fact that the appellants had been first time offenders the 

Magistratc had de<:ided not to imjJOSC' a non·parolc po:riod. 
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[9] The trialjudv;'" had applied the sentencing tarm of 011-16 >'cars ofimprisonm"m sct in 

\Vhf l' Statt' [2015] nsc 7; CAVOOO4.20IS (24 April 2015) and taken 08 years as 

the swrting point "iihout heing mindful that the tariff in Wi.,t' Wl!S SCt in a situation 

"here Ihe accused had b..'t'I1 f:ngagcd in home in\'l\Sion in the night with 

a!;oompan)in!,\ \'iolcnc~ JXrpelrat\:'d on thc inmates in ,omm;ning lhe robbery. fhe 

factual bad.;ground in Wj" was as follows. 

'{5] Mr. Shill Rllm "'(1)- (I}{,>(161 He /il'ed in NCI.I/lw UI,d ran II smull retuil 
grocery <hop. I'" dvsed his "hop at lOp'" on l6Jh April IIlIO. He had a 
pain/ul ear ache <II'" 'fenll" fx>d. I/t' muld no/ .• Iup fx>("uufe ('I'M pain. He 
I<'as io lhe adjuinmg linll}{ qU~rll'rJ I<ith hiJ ,,·ift ami II I} }'eor "Id 
gram/dar/gluer. 

/6] AI (Uaund IJ(/(Jm he Murd ,he .wund of )Jm(lshinf{ ... ,ndo"", //e 1<1'01 IV 
Im-esl/gale and sal< the door a/Ills house ... a~ open. Thru per.Wr1.f had 
entered, 1h,. ;"trlulcrs "'''r~ IIIlIsk,'d fllilially Mf R(lm "''','' pm,ehl'd undjdl 
do,,'o. One inlruder "'I'nt up to hi~' "ife huldmg u knife demandirl1[ her 
jl',,("lIe,'Y Ther" I<af a sklf,.,i .• h in "h,,'h .lfr. Rum W/1.l' injured hy,he knife 
Another ' if fhe intruders had (I" iro" bar. 

[7 The in/ruders gm UMU) "llhjeweller) wurth 5550 and 5/50 ("<ub. Ur. 
Ram " 'em to hosplfa/ for his i"juril.'s. I/e had bruiJe,t 0'1 his d.e."1 ami IIpper 
hac'" uml a deep ragged Im:/irurion Oil fhe Il.'ji ey" urea arollnd the eyl.'hrow, 
a"d Ullmher lacrr",ioll on fhe fight forrhelll/. Th., left qe area I<'a.< slifehed .. 

(10) from the ,WIlmar)' of fDct~ .1 is difficult 1.0 SC'(' hr", till: factual b;i(:kground of this 

case fits inlo the factual ~ellario the Supremc Court cncountered in l!'i"e. It appears 

10 me thai thi s b a kind of !l{!gnI\'Dtoo robbery calkd 'strut mU1:1:illg' "here the 

scmendng mriff's 18 months to 05 ycars ( .. ide Kag,.uq~u~' Sl,.t~ f2ooR] F]eA )4; 

AAUOIOO.2007 (4 August 2008), T!w~kt .. S l~t .. [2019] FJCA 182; AAUOOIJ.2017 

(3 Oclobcr 2019) and O,.linrt, St,.t e 12020] FJCA 1; AAU71.2{)17 (27 Febtuar) 

2020)[. 

f II] The facl that this act of 9ggra~'aled robber) had bern commincd anrund 11.00 p.m. 

",hi Ie th~ complainant Wal; on his wu)' hom~ after work nmlthe mOlley in the wallet in 

a sum of S260.00 W3l; ne\er rcco\ered ma} safd) be u'cat~'ti as ha\'irtg the effect of 

'nc!"Casing the seriousness of the crimc " .. amlln;ng a higher sentence than an al'l o f 

usual str«1 mugging might atlra<;t II is clear from the appeals c(lming before this 

court Withe so called 'Mr"' mugging ' incidl:nts ha,'c been consistcntly on the rise 

, 



since 2008 wilen tilt- tariff was decided as between 18 monlhs and 05 )ears. of course . 

.... ilh Ikxibi li l) to ga abo\e til.> higher limil depending on the serioUS/1ess. It is also 

clear that mor~ often Ihan 001 Ihe ~ictjms of ' slrl'I" mUGging ' have be.:n peoplt 

coming home ann' work in the nighl 

(121 HowevCT. what i~ relevanllO the appeal poinlla~en up is Ihat Ihe learned Magistrate 

had commitl~ a ~ntencing ermr in folfo .... ing the sentencing tariff SCI in Wi" and 

therefore. be had acted on a .... Tong sentencing principle warranting Ihe appef[al~ 

coun's possible intcnt'Tltion in the matter of sentence. 

[13] As lhe Court of Appeal remmkcd in Q~tiHn , Stale 12020] FJCA I; AAU71.2017 

(27 lellruar) 2020), acting upon a .... rong sentencing range could affect tne, ... hole 

,cnteneing process and eventual I) Ihc ultimate scntence. 

IJ9] ................ H'h .. n 1M /rarnI'J\fm:islrall' chose 1M IInmg s.-n,..nrjng 
rang.: lhell I,'rrur,f au Iwrmd 10 gel mil, ,,'rrp "Ih .. r as/?fCI (If (he SfI1ll'nrim:. 
including rhr seli.·qion o(rh",rarliyg aWII/, con,,'iJ .. rution Q[lhe aggnl"Ulillg 
and 1I1111l!!!ling U"IIJrS qnJ ,m (orlh. re_,u/lillg III un "'en/aul IInirodUI 
un/ .. ng. 

r 14J Thcrelorc. following the §cntencing tariffsct in "'i.e ,. SCalf and pie].;jng 08 yean as 

Ihe staning point demonstrates a sentencing c-rmr b~ the Maghtratc ha\ing a 

reason9oJc pro~peet for the appellant to sueel'ed in appeal regarding his scntCI\CC. 

oz- ground of pppt'p/ (0]1/11 pppclllUfI) 

(15] The appellant cont~'tlds that he ..-as in rcman<i for 04 months and !he Ma~istral~ kad 

deducted only 01 month. Th~n: is nothing to indicate that the 02noi appellanl had be-cn 

in r~mand for 04 months and he had hrought iliO tile notice ortne, ~lagistr.i\e. 

[16] fhere is no re(IWnablc prospect of s.u:l:ess of th is ground of appeal. 

]17] The final sentence is oul~id~ and aOO,( the tarilT for ·slre..-t mugging' mainl) due \0 

the fact thallh~ scntencinll Ma{!istrat~ had OCcn ¥uid~ b) Ihc ..-rong sent~'TIci ng tarifr, 

for had !he tariff for 'llr<'el nruggint: ' been considered the final ""mcnee ma~ not haYe 



gone beyond the tarifr given the lii1:\Ji of this <;lISoC. Then:forc. it is for the full coon 10 

dcclde on Ihe appropriate sentence being mindful of the applicable tariff. When a 

sentence is [1;, i~wed on appeal. again il is the ultimate s..nteoce r3lh<,r than e"ach stt"Jl 

in thoe rrasoning process liIal mUSI be eonsiden:d ("id~ Koroiukau \ Tht S"Ue 

[2006J FJSC 5: CAVOOO6U.200SS (""' Ma~ 20(6). In determi ning whelher Ihe 

sentencing di<;crelion ha.~ misearrkd the appellale OOIllt$ do not r"l) upon tho. same 

methodology used by the s..nteneing Judge". The approach taken b~ them is 10 assess 

whether in all the "ircumstan<.:e"s o f the case" the .entenee is one" thai could reasonably 

be imposo:J by a SC"T\1e"ocing judge or. in other words. that Iho: sentence imposed lies 

,,;thin the pemlissiblc ran~c IShHnnl ,. SI"lr 120151 F1CA 178: AAU48.2011 (3 

Deccmber 2015)]. 

(18J In Tinliri ~ Stitt" 12015)1 JCA 95; AAL:09.2011 (17 Jul) 2015) 1M Coun of Appeal 

reiterat .. J the applicable kgal provisions ali(I prin<:iplcs in bail pending appeal 

applications as <'arlier SCI <>ul in lbh'ggllQ , Thr S'!It" AAU J8 of 2012 (3 

o«embcr 2012) [20121 FJeA 100 !lnd repeal<,d in Zhong ' " Th~ SIIIt" AAU"","", of 

2013 (15 Jul) 2014) as follows. 

'151 1Mrl' h also befim! Ihl' Caliri an applkllllQII for bail pendin!: apMlI1 !,lInllllni 

10 ,·eelion 33(2) oflhe A,·,. The power oflhe <"1m" of Aflfll!ul /Q wam bail pending 
apfll!ul may M I'xerci.ll'u II) ajU5lkll of app.'a/ pllrSllalll '" <l!clion 35(/, oflhl' ACI. 

[flJ IIl ZI",ng ," Tir e SIO/t' (AAU U 'if 10U; fj j,,/y 10N) I maJ.· SQml' 
obscrl"(l/iorl!. ill re/alion 10 Ihe walliing ofbail pending oppl'al. Ills appropriate IU 
r<'peallhost' u/Mamlions in Ihis r"ling. 

"[251 WhC/h~r bail pt'lffrnr upPful.,iwuld be 1{"Ulwd ij " mUl/er Ii,r the 
ex",,"I,, ('fih.· ("Ollr/'$ di.crI'IWn. The words uscd 111 ~ecl;on 33 (2) ure Clellr. 
The Cm'" mu)'. iIII sus jil. uJmil an uppellanl It) btli' Mnding appeal Tk. 
ai.<crclien I,· 10 be exerciwd in J1(xorda"u .. ·lIh (Slab/lIMa !!Hidtline.I' Those 
guiul'ilnc' urI' /() III' fOllnd in Ihe €urlla deciSions of lhi.~ ,vllrl (lnd (Jlher cases 
dC/amini/If? sll{·h "pplicali(lnJ In adtf,;,,!/, 1M difcrelion I.'fllhiea tp ,'''' 

pro,-i.~ions afihe Boil ~fcl 1()Q]. 1M di$(Ulion mll11 hi' e.!uT<"6I!d in u manner 
Ihm iy /f()1 mc<msiSII'Ili .. ilh till' lJaif Ae, 

/16J The MUTI;np' poinl III C(lnsiderinf: an opplieali(ln fI)T bail /Wlllfing 
apM lI1 is 10 recall 1M dnlmelion bern·un u per.wn .. ·ho ha.. II()/ bern 
c()",·lewd and I'njop·,he prrSllmplion of;nnocence and u perum .. ho hal heen 
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rom'ielcd and sfnltocl!d 10 a lerm of imfJl'i!iOllmen/ In lhe former rose. Ulwkr 
SCCliQrI JrJ) "f lhe (Jail AClIht-rc is u rcbullablt prc.,umplion in fawlUr of 
Krominl: bail. 'n fhc lal/('r ('nfl<. under .'I!cfian J(4) of tile Boil AfI. fhc 
pre.fllII/plion in fen'Ol'r of grlmllnl: hail Is dhplaced, 

[1""J Onct it ha:,' hun UCNplfd lhat I'nthr lire Boil dq lhere js rt9 {!u,ummian 
in (amyr afbaif (or a cO""icrrd tX'r.",n aPtX'a!;",! ago;""f COnl'iClion ami Or 
Jenlfller. il iI' !Jj'ffS.WD' 10 eon,;d"r lilt (aClO'S lhal are rl!ll!,unt la IhI' 

exrrci~e "fthe dr.errtiOll /n the firsl inJwnN Ihe.W! ure SCI (lUI III 5CCllfln / ~ 
(3) of 1M Rail ACI lI/rich stale. 

"When a (,fIIUI;S cofl~ldI!rinK the gran/inK "fbaillO a perron ... ho has 
appl'a/cd agwnsl Cflm'ielion ur SCn/eMf lhe court mUSI Wief 11110 

accounl' 

(h) Ihf /iiecly lime twfore the approl hearinl:: 

(e) fM pl'OptJrlion oflhl' oriKinal Ifnlenec .. hiclt .... iII hm'f! bun sen'l'd 
by lhe apprlfanlllMn lhe appeal is heard. · 

118] A/though sec/Ion J~ (J) imposl'.' an obligatIon on lhe emUIIO lau 11110 

account lhe Ihrcc muliers lislrd. the secllon does not predudr a courf from 
wicinK Imo occarml uny olhfr mailer whleh il consld;>rJ 10 hI' re/emn/ la Ihe 
applieOfiun. It hM heen well l'/ah/ishj'J hv AAts Jl!cidrd in FiU lime /tail 
M nding ("PfQ' .• ht>uld anI), he granud ... here rhere are exrem/enal 
j-'ITK!!lSIOn(e<. In dpiflli V""/rat'a ...... Tara lind Others , ... R a9~81 14 tLR 
Et Ihe COUrI of Appeal tmphdllsed the owrridinl: importane., "J tlte 
eX<'<'plional cirCUmSIOJlCrS requiumeJlI 

Hit has bern a rule of prUCfl('e Jor many )'f!ars thai "here an accused po.'r~an 
has lh'clI tried Imd CO/ll'icled of an offence /JIul sefllt'Hnd to a fum of 
imprisonmefll. onll- ;n exceptional c1r([(m.\WIJCfS lIiJI he tw ITleased 01/ boil 
during III( (Nn,rnl( ofan atwell/. H 

{19] rhe requi,enll!l/f that an IIpplicant /!,\llIblish I'XCj'plional drcllmslance,' is 
.,ignijicaJII In (10O ... ays. First. ut'fplionq/ cirj·umllilfl('e .• mm' bt \·;t ... ·J us Q 

IIIIJller 10 tw CQlllidt!red in add lion IQ Ille Ihrt'e tlKlors li-",,4 111 K('fion /:- W 

(If lilt /kJil ACI, 71118. el't'n if lin <JPplicOJII /kH!f IWf brmg his application 
,,·ilhill U('fi"" /7 (3), Ihere ma) he I'xceptianal drn,mSlarU·e." ",lIich mil)' be 
suj}idenf to jU$tify II Kr<mt of bail !Wnding u~1I1 SrrondlJ. excwi"m,l 
Circumffilll('t .•• hou/d hi' l'iMfrd d.· a ftlflOt for the fOurl /I> wnsider .. lwn 
determining the dUIIICI'.I' o( <"ross. 
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'7hl' lilu:lilwod o{.{UCUSS has al .. ·U)'1 been afat:lor lhe court ha, nmsidt'red 
in applicatioll.\ fw Imil pending appeal ami st'ctwn I ~ (3) """ I'fIlK'l!i Ihllt 
requiremt'nI. How('wr il gl\'e$ no imiication thallMre In 

manner in whkh Ih" qaeSlion rmd 

, 

131} II lolhl"' thai Ihe long s/(mding r('quir~mem lhal bail pt'ndillg 
appeal will/IIII)' he s:mllled in I.'xCI'lJlillllU1 circullwanccs is lire feason "hy 
"Ihl.' cham't'r of the al>peal succeeJing~ factor ,n SU',ion I ~ OJ has. Men 
imerprfled oJ Ihis Courl to llU'an a,,,,,, hl[:h libdl/rood of success .• 

[19) In Raty Jape ~niloli .. ~ Or., " The State AAU .t 1 of 200.t ( 23 August 2(04) the 

Court of Appt.'<ll said that I~ lik.eljhoc:Kl of success must be addresst"S! ftrst. and the 

two rgnaining matteI'S in S,I7(3) of the Bail Act namely H,1w lik/)' li",1.' bi!fi"" Ihl.' 

ap]Jt'u/ hearins:' and Hlhe prOfXJrI;,m of ,h,' ongmal S,'nlcn,'c .. hieh .. ill hul'(' ban 

Sl'rIled by /h(' appliconr .. hen /lle ap~al 1.5 lleard~ are djB'Cdy rck'-!!Oi 'onlr i[rlw 

Caliri areems Ilwr/! i.' q [('01 mtlllyW o[.mcqu' othcrv.ise. tOOse !aUl'T mailers 'ure 

OIiQ5e' (Sec al>o Ranl"al "State 12019J FJCA !I]: AAU0093.20] 8 (31 May 2019) 

120J In Kumar ,. Statr 12013) FJCA 59: MI'16,l0J3 (17 June 20J3jtheCoun of App::al 

said Thi~ C VlIr/ h", applied .Ie.'lion J 7 (3) an lhe ba.lis that Ihl.' Ihree mumrs !i.,led ill 

I"" sec/Ion are mamiowry bUI 1101 lhe ollly mailers Ihat th~ COUrI may lah! inla 

acC()//IlJ 

[21) In QUnli " S tllt~ [20121 FlCA 61; AAU36,2()07 (1 Oclo\).>r 2012) I~ Court of 

App"aJ staled 

'II \\'aliid armcor Ihat examimlal cirWml/qrlCCS i,I a m(l("'r lilal j' (Qmidt'fW 
gOl.'r the mauu.I' Hued in ,01."'1;"" ,,~ (3/ /un" bun "/IIt<jdcrl.'d 0" lhe anI.' hund 
es(lpl,onal d"'lImsJanc-e.5 may IN relied IIpOTI Itl~n ... Mn lhe applicaru fulls 
shorl of e.flubhshlng a rellS()1I W gram bail limier SI.'Cllon 1- O), 

0" 1m' OIlier hand e,tCt'pli(mol Cinlm'Moncl.'S '.1 also ,..11'\'("" .. hen 
co,/sidl.'"n!! Itoch of lhe mOUl.'rs lisled in SI.'Cli(m I ~ (3J. ' 
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In] In Balaggan the Coun of Appeal funher s;lid Ihat The burden uf satisfj.'ing the Caliri 

Ih(l/ Ihe appeal h<H a .... ry high /ikeliho<xlofsuccr.t., reSIS "lIh lhe ApfRlIam ' 

(23] In Qurvi it was statoo mat: 

" . Thefllcllhallh~ I1mlerial rai.\~d (lTJ,:IUlb/e {HJ'nlS thm ",arramed Ih .. ('Ollr! 
"f Appt'al hear'ngjull ar~umenl ""th lhe henejil oflhe Irial record .1"".1 '101 by 
itsdfltw ItJ the conclu>i'm Ihat ther.: i< a rery hiKh likJ!lihood lhatlhe appeul 
,,}/1 111<'(;1.'':.1.. ~ 

(24) JlL~ticc Byrne in Simon John MaclIrlnt'V , '. The Stalf Cr. App. No. AAU0103 of 

200ll in his Ruling regarding an application for bail p..'1K1ing appeal SHill .... 1th 

rderence \0 lIfgUITICnts based on inadequacy of tho.- sUlluning up of tile trial la]!Il' sec 

Tabla , . Sla ce [20] 7) ]·JCA 88: AI3Ul55.20]6 (4 Ju]} 20]7)]. 

H[JO). ..... Alllhe'le lfIatter.\ refi!rrcd 10 by lhe Appellant and his criticism "J 
the trial Judge for af/eKedly n'" gi"//l1: adequale direc/lnlL' /0 lhe asse.uon 
are 1101 "'ullers "hleh I 11.1 a sil1l:/e Judge hear/nl: an appliealion flIT boif 
pending uppeaf shollid alle"'pl e'~'n IU ('ommen/ on They or/! mallen/or /he 
Fill/ Caliri .. 

[251 Quro; qllOtoo SeRllol; and Olhers , ' Tht SI MI" AAU 41 of 200-1 (23 August 200(1) 

.... here Ward P had said 

"The gI.'I1eral r~Jlrklion on gTIJ"ling boil fN'nd;nx appeal 1/.. eswblished hy 
l'ase." h)' Fiji _ i. that il mtl). "n/)' ~ j!ranl .. d "llt.'re then> are u('f'ptionul 
l'ireum!,lunces. T1w1 I) still IIw- ptJSllion and I do not tK'Cl!pt lhal. in 
1'Ol1.\idl!rlllf;! "lU'lher )',,('h ciTCllm<IUI1('rs rrilt. Ihl! limn cannot mrt$tder /IU' 
applicu/U's l'IUlraeler. Pf'$onal cire/In/MallC,' ... and any Olha mal/e,s ,e"'I'wlI 
I" /he determination 1 (.1.>0 nOle lhal. in ",,,nr ,,{tit!' l'aw." ... /4>r( «('f'{>Iimwi 
eirc l{l!!lIUlll'f.' hal"/: ken ["unti (Q rxl.t/. Ihn- arQ,f( serel, (Jr prindooU)' /Tom 
the ar",licalll's oq.<onal ci!"(Ulmtal1l'l!' ,ufh as rxl'rlfle au and /Tai/t) or 
$e,iol;. mrdica! rond·/Ilm. ~ 

[261 Therefore, the legal posi tion upp.-:ars to be that the IIppell:mt has the burden of 

satisfying the appellate coun til"!llly ofm.:: existencc of maU~T'i <;(:t out Wldcr section 

17(3) of t~ Bail Act and theTcaftcr. in addition tht. cl(iSfeocc of e.~cep1ional 

cireumsta1lC~. J lowcver. an appellant can even rei) onlr on 'exceptional 

circumstances' includinJ,!: c.~tremely ad,erSt: personal circumstances .... h"n he cannot 

satisfy coun of tile prescllC" of maners under $eClion 11(3) ortne Bail Act. 

, 



[27] Out of the three faclOrs listed under =:tioo 17(3) of the Rail Act ' Iikelibood of 

sucres.~' wuuld be eonsiderccl first and if the apP<'al has a "cry high likelihood of 

success', then the OIbcr IWO mallers in SC'Ction 17(3) need to be considered, for 

otherwise lhe) bne no praclical PUrpo5C or result, 

[28] If an al'P<'l1ant canoot reach tile bighI'T standard of "CT) high li l clihood of success' for 

bail pendin!? appeal. the cVlln need no1 gu OIlto coosidcr the other 1"0 factors under 

=:tioo 17(3), IIowe\er, the coun would still 5('\' I'hether tbe appellant bas sh(mn 

olher exceplional cireUmSlllilce$ to warrant bail pending apP<'al independent of the 

rt'quiremem of "cry high likelihood of su<:cess'. 

[29] Thc appellant h3.~ already satisfied Ihis coun that he deserves to be granted leal'c 10 

appeal againsl .'Ienleoce and it rnN appears thaI I""'re is not only a reasonable pros~t 

of success but also a 'eT} hil!h likelihood of success io his appeal agaiosl ~nlo:nce. 

130) I shall 1)(", coosider Ihe s«ond and third limbs of ,;o.'(:lion 17(3) of Ihe Bail Act 

namely '(h) Ihe /iuly time hllfore Ih" appeal iu-arinl-! and (t') lhe propdrlion oflhe 

('lrlginal sentcm:e Mhich Mill hq,'e ban len'cd hJ 1M appellant "'hen lhe appeul is 

!Jcard'lo~~lh~r, 

1311 I he appellant has alrcad) ~r ... ed more than 03 years of impriSOlUnen1. (jilen Ihat the 

scnl<'TICing tariff for 'l""n mlogging is between 18 months and OS ~ears and thaI the 

appclJant is not Iikdy to be " isited ""ith a ~nlencc to\\"ards 1m- high..-r end of the tariff 

due to Ihe sp..'Cific facts and circumstanccs as enumerate.:! alx}\e. if he is not enlarged 

on hail pending appeal al this stllge. he is lil..-l) 10 sen'e perhaps even more Ihan the 

\\.hole oftbe S<'ntence ~ full court is li kcl~' to impose on him after hearing his appeal 

\\.hich. as things stand al present. may nOI happen in Ihe immediate fUlure. The 

appellant has filed a timely appt:al and the eunsiderablc time taken since th~n 10 

consider the question of lea"c to appt:al aIld lhoc jinal appeal by til<' full eoun in ~ 

future, an: mal!!'TS beyond his control. Therefore. it is in the i nt~rest of juSliee that 

t<et:lion 17(3) (b) and (c) are considered in lamur of the appellant in this ea,e. 

1321 ThercfoT\'. I \lITI inclined to alto\\ the llPP"llanlS application for bail pendinll appeal 

and release: them on bail on the oondiliOf\S givcn in Ih~ Order, 



°rslu 

I. lea\e to appeal against sentence i~ allowoo. 

2. Bail pending appeal i~ gram~d to the 01" appellam. Aisake Na~a\"u Vula 
(DOlJ - 07 April 1993) ~ubject to t~ loJlowing conditions. 

(i) file :l()p<:lIant shall r("~ide at lot 17, Kuasi 1'13C~. Vesida. "'!lSinu \.\ith 
his mother. 

(ii) The appellant shall n:pon to Valo.'k"u Police Stution every Saturday 
bo.-tw«n 6.00 a.m. and 6.00 p.m. 

(iii) The app<>llant shall allend the Court or Appeal v.hen noticed on a dat~ 
and time a,signed by the registry orthe C"urt of App<>al. 

(iv) The appellant shall pro\'ide in the person uf Amete Vula (mother 'date 
of birth - 16 Octobt.>r 1961) of Lm 17. Kuasi I'lace. Vesida. N!l.~inu to 
stand as ~u"'t~·. 

(v) I\ppdlant shall be released on ooil pending appeal upon condition (iv) 
abo,~ being complied v.ith. 

(vi) Appellant shall MI rcoIT~-nd while on bail. 

2. 13ail pending appeal is granted to the 02<N1 appdlam. James Koroloro\"atu 
(DOB -28 February 1988) suhj.....,t to the following conditions. 

(i) Tho: appellant shall r~'Side at LOl 12. Ta\"uki I.ane. Ocmck Street. 
RlIiwllqa with his cldt"f hrother and his famil). 

(ii) The appellant ~hllll report to Raiwaqa Police Station evc!) Saturday 
bo.-t\\«n 6.00 a.m. WId 6.00 p.m. 

(iii) The IIppdlant shall QUend the Court of Appeal \\hen notic<:d on D date 
and time I15si£llcd by the n:gistry uflbe Court of Appeal. 

u 



(i_) lhc appo:Uant shall pro~ide in tbe P<'fson nf William Korokoro'atu 
(cider brothC'rldate of birth- 21 January 19&6) of Lot 12. Tana.i I anc . 
Oerrick Street. Rah'ilqa to stand lI$ surety. 

(\) Appellant shall he rtleased on bail pending appeal upon condition (i_) 
8NWC being complied "'ilh. 

("i) Appellant shall not reoffend "hilc on bail. 

" 


