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[1] The appellant had hc~n an-"igned in the Mag.;stral<:s court of Su,a exereising extended 

jurisdiction on on~ count of aggnl\'ated burglary contrary In section 313(IXa) of the 

Crimes Act. 2009 and another count of thelt contrary to section 291(1) of th~ Crim~s 

Acl. 2009 cornrnilkd on 04 August 2018 at Labasa. 

[2J In the presence of his counsel from Legal Aid Commission the appellant had pleaded 

guilty to the informatioo on Iheir own freewill on 19 [It:c~mber 2018. Afwr the 

appellants had accepted Ihe summary of facts. the learned Magistrate had conviCl~d 

Ih~ appdlanl on th~ir own plea of guilty and sentenced them on 31 December 2018 \0 

an aggregat~ ",m~nc~ of 07 ycars and 04 months and 22 days of imprisonments "ilh 

a non-parole period of 06 years. 
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r31 The facts as !UIl11Ited in tbe summary uffacts ar~ follows. 

"The appellams had planned and;or intended 10 break into the house of the 
complainanl. Chand ChinR TanR. a 62 year old busillessllwn liI'inR in LalHna 
operating 0 reslauranl. On 0-1 August lOIH. Ihe ap[h"lIant.I had gainedji,rced 
,"ntry imo the complainam 's house Ihrough a window. IIsing an iron rod lhey 
found al the complainant's home. while Ihe complainam 1m.! away 01 his 
re.\"/a"rtml. No one wa.1 01 home. AI .lOon as they broke imo the hmLle. fhe 
appellant., ramaded the complainant's h()me hunting jilr money und 
rail/abies. 

The 62 year old complainant re/tlmedfrom work to his home 1lI af(mnd 5 p.m. 
and noticed thaI the window had been broken a/l(lth~ft hml oct'",red The 
appellams admilled Ihallhey stole lhe fol/owing ilem,' and ca."hfrom housc. 

(a) Aoom S3().OOO.0() (b) .Jx $10() USD (c)I.500 yen (d) 2 x whales 
wOlh (ei IxU caret f?old chain 

The appellant.,· adntilled Ihal the /i,l/owin!? were recot'ert'd. 

(a) Ix gold chain (b) 2 x whale.~ lO(!Ih «") Ca.'!. 'ifS-IOl-l.OO· 

!4] An untimdy applications for kal'e to appcalagainst conviction and sent~nee had been 

forwarded to the Coun of Appeal regis\r)' by the 02..! apP<'llant on 15 March 2019 and 

09 April 2019. 1bc: 01" appdlant had tendered bis appeal agamst s.:m.:nce on 09 May 

2019. Both appellanb had jointly submitted grounds of appeal against sentence on 29 

October 2019. The 02..! appellant had tendered rea~)Os for the l31e appeal on 19 

November 2019. Roth appdlants had filed wTilten suhmissions on 12 February 2020. 

The 01" appellant had filed an application for enlargement of t;m~ and an affidavit 

explaining the reasons for th~ late appeal on 02 April 2020. The state had informed 

Ihis eoun on 05 August 2020 that il would nOI ubjtXt to the delay lIS papers had been 

filed by the appellants in person. The l.egal Aid Commission had f'iled an amended 

notice of appeal and wriUt'll submissions Oil 14 Octoocr 2020. lbe Stale submissions 

had been tiled on 21 lJeeember 2020. 011 21 December 2020 both counsel in"iled this 

mun to make a ruling on the "T;Il~n submissions filed. 

151 In terms of section 21(1)(e) of the Coun of Al'P"al Act. the appellants could appeal 

against sentence only witb lea>e of court. The test for lea,e to appeal is 'reasonable 

prospect ofsu~nss' (s<:~ COUfaU ,' Stale AAUOO29 of 2016: of October 2018 [201 II] 

FJCA 17 I. Navuki " State AAUOOJR of 2016: of October 201 R 120181 FJCA 172 and 
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Stat ... " Vakarau A,\U0052 of2017:4 Octoocr 201 8 12018J FleA 173, Sadrugu .. 

Th ... State Criminal Appeal No, AAU 0057 of 2015: 06 JIUlC 2019 (2019J FJCAS7 

and Waga~aga \' State (2019J FlCA 1-14; A./\U83.2015 (12 July 2019) in order to 

distinguish arguable grounds [see Chand v State [2008] FlCA 53; AAU0035 of 2007 

(19 S~pt~mber 2008). Chaudn' " State [2014J FlCA 106; AAUIO of 2014 and 

Naisua .. Stal ... [2013] FJCA 14: CAV to of 2013 (20 November 2013)] from non­

arguable grounds. 

[6] Funher guidelines 10 be followed for ka .. e 10 appt:al "h~n a sentence is challenged in 

appeal are wdl selll ... d (vide Nai.ua , Siale CAVOOIO or 2013: 10 No\'cml>t'T 

2013 [20\ 3] FJSC 14: 1I0u~n' The King [1936] JICA 40: (1936) 55 CLR 499. Kirn 

Nam Rae ,' Th ... State Criminal Appt:al NO.AAUOOI5 and ChiT],; Kiog Vam , ' Thc 

State Criminal ApP<'al No.AAU0095 of 2(11). The test for lea," to appeal is not 

"hclher thc ,entenee is wrong in law but whether the grounds of appeal against 

sentence arc arguable points under tbe four principles of Kim Nam BQ~'s case. t'or a 

ground of appeal timely preferred against senlence to be cun~ider«l arguabk 

Ib ... re must be a reasonable prosped of its success in appeal , Thc aforesaid 

guidelines arc as follows. 

(i) Acrcd upon ° "'rung principle: 
(ii) Allowed exlf(jll/'()Ij~' or irre!e\'am mailers fO 1!uidc Or aiJect him, 
(iii) Mistook the fam·. 
(Iv) Failed fO rake imo accoum some ,elemm consideration. 

[7J Groundofappcal: 

GrfJund I TlL·IT the learned Sewendng MaKislra/e may ha"e 
fal/en inw lin error by acting llpon (l wrung principle ... hen jell/cncing 
the Apl'dlm,t a.,' the sentence i~ deemed monife.<tl), harsh onu excessi"e 
and did not rejleet the drCfJmswnce.< o",lfij{'I" of the rose. 

Ground of appeal 

[8] In sent~neing tbe appellant, the learned Magi,tmt~ had followed Stale " Naulu -

Sentence (2018J fJI!C 548 (25 June 2018) which in rum bad reiterat ... d the sentencing 

tariff for aggravated burglary ,el out in State " J'ra.ad [20171 FJHC 761: 

lIAC254.2016 (12 O{"(ober 2017) to be bet"""n 06 to 1-1 years of imprisonment , 



("new lari/l' ). In ~1ting: lhis new laritT the leam.:d IJigh Court judge had inter alia 

slaled as follows. 

'In ~'iew of Ihe larifJ of 2 years /a - yearl' ji,r Ihe offence of rubbe')' ,,'hieh 
,arTi('~' a maximum pellulry of J 5 Y('(lrS, ill my 1';""" rhe tariff for burglary 
which cani.,s a maximum pellall), of /3 year,~ shau/d be all impri,wnmenllerm 
wilhin Iii.> "'nge of 2() monlh.~ 10 Ii Yl!ar,,·. Further. bu"l!d on Ihe lariff 
eSlah/i"hed hy Ihe Suprl!me Courl for Ihl! "fji",ce of aggru\'Uled rubbe,)', Ihe 
lariff jiJr the offence 'if {lggr",'wed burglary which ,(llTie,,' a maximum 
sentence of 17 years should be an imprisonment lam wilhin Ihe fIlnge 0(6 
years to 1-1 years, . 

[9] The appellant argues thai he shoutd have been senleocd according to the sentencing 

tariff for aggravuted burglar)' i,e, 18 monlh, 10 03 Jean; Cold tariW). 

[101 In the faec of a similar challcngc to the scntence. I had thc occasion to discuss this 

malter in detail In Vakatawa v Slat~ [2020J FlCA 63; AAU0117.201 R (28 May 

2020). Kumar " State [2020J FKA 64; AAU03J.2018 (28 /l.lay 2020) and 

Ilaunin l.lu \' State [20201 FJCA 127; MUD8,2018 (\0 August 2020) "here I 

idcntified two issues to be resolved by the Court of Appeal or Ihe Supreme Court in 

the futun: as imponant questions Ollaw, 

(i) Whelher lhe prim'ip/e 0fnon-relrospeCf;\,iry is applimMe 10 semencing 
/UrilI i.e. as 10 whelher an accll~'ed is enlilll!d as a mailer of law 10 be 
sentenced according 10 Ihe .,emeneing /(Irifj·p""'{llenl utlhe time oflhe 
commission of the offl!n .. .: or ... ht'lita Ihe uccu~'ed should he sentenced 
a..,,,,,dint:: 10 Ihe senlendng IUrifJ at the lime hR is senll!""l!d 

(ii) ldenti/5'ing and selling a senwndng larifJ for Ui:j!rlll'aled b/lrglar)' in 
Ihe lighl of ~ome High "mrl jlldxel' and Magis/rale.'· app/yinJ: Ihe 'old 
IUriff "f III months - OJ year~' {~(imprisonm'>ntlthile Olher High COllrt 
judge." ami MaJ:islraieS applying Ihe 'new tariff of 06 10 1-1 )",ar.1 of 
imprisonml!nl for aRKramled burglar)" in order 10 resolve Ihe angoing 
and rather diJlurilinr.: sent,>neing prueti..., of lack IIniformiry in ,'ase.' of 
aggrlll'aled hurglafY 

[IIJ I do not propose to repeat the same discussion once again here. I cited some High 

Court eases in Vakutawa, Kumar and nuunimla submirted to m~ b}' holh pa.nic:s 

"here thi, unhcalthy pflICt ice of lack unifomlity in sentencing and polariS3.tion of 

opinion on thc sentencing tarifT for aggravated burglary had been e\'idencd. This 
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apl'l'al is }'d another exampk lhal a similar trend can be observed among Magistrates 

a, "ell. 

r 121 However, it appears that lately even some of the High Coun judges "ho ha\c adopl~'<.l 

the ;new tariff have admirably kept their final sentences wilhin the 'old tarifr for the 

sake of unifonnil~ or senlencing unlil t~ is,U<' is rewlved b} the Coun of ApP<'al or 

the Suprcme Coun, Hopefully. lhc MagiSlralcs [00 may follow suit. HO"'I!\,cr, some 

Magis[rates who ha\e excrcised ex[cndedjurisdie[ion have follo",ed lhe 'new tariff, 

then applied the full force of it and ended up semences within the range of the 'new 

tariff while other Magistrates continue to apply the 'old tariff. As a result appeals 

keep cuming up in the Coun uf Appcal againsl lhose s.-nlcncc:s based on [he 'new 

tariff . 

[i3] I think it would not be inapt to repeat my remarks in Vakal4l<'a, Kumar and 

D4univa/u on [he ad\crsc consequences of tllis dual system of sentencing tariff for 

aggravaled burglary practised in courts. 

'SufJict' it 10 say IhOl lire application of old turijJ alld new fari/f by different 
di>'iJ';onJ' of the /ligh Court for lire .\ame offence of burf!lury or al-:},,,m·ated 
burf!{ury is a malta for seriOlI~' "on"ern a)' ;t hu)' /he pOlentiallo undermine 
pl,h/ic mnfidcnce in Th,> adminisfralion of justice. Treating (Kcu.,ed unller 1\,." 

different sentencing regimes for the .lome offence simulTaneously in different 
divisions in Ille High Courl would destroy Ih,' wry purpose ."hich sentencing 
fariff is expected 10 achlel'l.'. The di.Vlarily d( sentences receil'l.'d by III(' 
accusedfor af!KTavUled burglary depending dn The sentendnK tariff prefcITed 
by the imlil'iduol trial judf!e leads to thl! increll.\wl number of appeals 10 the 
COUrl of Appeal on Ihul graund a/OM. The SIGle cOlm)'d indicaled IMT Ihe 
SW1J<' IInsilIisfaclory ,iWali"" i.l pre"alent in Ihe Magiwrale.,· ,·alln,· as wd/ 
wilh some MagiSlrute~' pre/arin): Ihe old tarifJ and some OIJling to apply the 
nrw tariff The state COlln,eI also informed Ihis courllhOl the Slate .muld seek 
a guideline judgmem from Ih,> COUrI of Appeal regarding Ihe senlencinf! larifJ 
for aggrm'ol"d bur1l/a,y, I hope that Ihe Swte ""mid do so or the firsr 
uvai/abl" apporlunily in Ihe Court of Appeal ar the SlIpreme COUrl. Until STiCh 
lime II uOllld be "".1'/ fdr lire Ifi!{h Caurl judge)' them,w/vi's 10 arrh'e UI some 
sort of uniformil)' in applying Ihe sentencing turifJjvr aggramled burglury, 

[14] n,., l~arned High Coun judge in State v Mudu - Sentence [2020J FJlIC 609; 

HAC 116.2020 (30 July 2020) had re<:,,~i,ed the problem and remarked as fdllo"" . 

'1:.:\"('n ajier (he ImroduClian of Ihe new IGri/f. majorily of jud):eJ appear 10 
prefi'r The old ",riff and Ihe end resull is Ihat Ihere ~'re Iuo sentencinf! larlff , 



regimes in Fiji for Ihe ~uml: offence which i~ highly llfUlccrplahle. 0111: 10 Ihe 
huge diJfKUily hflJ,an Ihe 11m lariffregimes. ~emencing decisiom will lead /0 

sume Jegr~e 0/ inconsi:;lency. (esrllting in (eglilar appeal.~, What iI' more 
concrrnl'd is the sen.w ofinirwice and diIcriminalion Ihal mal' h<: fe/I by the 
offenders re£eiring lUIrslwr p"nishmfrll,l' IInder the new lariffrcgime w""n 
equal/f' silluued o{knder,l reeeil'e Ii'ni,.nl semence.' Wnder Ihe old lariff 
regimel jn u dfTerem murl. In my opinion, the polerllial damage 10 Ihe 5)'Slem 
",(mid he greuter when in,'om'i)'/e'" ~'erllences are passed than when afJelUier.\ 
rn'eire leniem ~'emen"es. Therefore, an un~erll irllawntion of the CO/m of 
Appeal is warramed fO pullhis conrrorrrsy 10 an end. 

[15] I had lilt: occasion 10 remark in Dauni"alu 35 follows. 

{15} Hm'·(!l·er. il is cleur Ihm some High Caliri judges had/ell. pt'fhap.l 
righlly. the need 10 rHisil Ihe 'old /Oriff. may inter alia be dIll' 10 the 
increase in Ihc number af cascs of aggrG\-'ar.'d bllrglory in Ihe community and 
Ihe need 10 praieci Ihe PI/blie. by having a sentencing regime with morc 
delerrence Ihon Ihe 'old lariff ofJers, /11 mY"iew. Ihae is !Wllring wrong in a 
friul judge expressing his viI'W e.-en slrangly in such a siruation so Ihar the 
DPP coliid /(Ike sleps 10 seek new guidelines from Ihe COUrl of Appeal ar lire 
earlieSIOPPOrluniry Yel. wh"n all existing .Iemencing "'gime is changed by a 
,~i"gle judg~ wli/"INlilly, nnly In be jil//" ..... d m,/ by "II b,u ,,/e .. mlrer judge.I. 
u ,wri"u,,' atwmuly in um~lI.-ing t., hound w ",xur undermining Ihe public 
conjidena in Ihe )),slem of udminiwruli"n ofju,,'liee. 

{16} Therefore, olle mllSf bear in mimI fhe pro"isions rriatillg 10 guideline 
jlldgmem,l' ill ,'''' Sentencing and !'eM/lies Act Immely serlion 6, 7 and 8 
which XO"ern sellinx semencing luriffs as ... ell. II is clear Ihal" High Court is 
empowered 10 giw a glliJeline }lIdgmem only 1I[K1n """ring un oppeulfwm a 
.I'enlence gil"'n by a J!ogistrale ami ,""n lhal jlldgmenr ,"h,,11 b;> ,oken into 
a,'coum by ul/ M"gi,,'ra/,·.1 and nOf necessurily by Ihe ulher judges Il/Ihe lliglr 
COlirl. Ho ... """r, be/im' t'xercising the power 10 give a gllide/inejlidgment, lire 
DPP und Ih .. ugal Aid Commission mu,,'1 be nO/ifi .. " par/lel/larly 011 II'e 
caliri's imen/ion I/) do ,wand bolh lhe DPP and Ihe f.Ar mu,~1 be heard 

IF} Stale v Prasad [2017} f~/lfC ~61: IIAC254.20J6 (12 Ocl"h"r 2M,) 
wo", nnl WI appealfrom Ihe ,\fagis/rOles ("O"rl on smtclIC., alld Ihe High Courl 
was deuling "ilh on" coum nf burgliy)' and one CUlml lif Ihe" In any ewnt. 
the learned High Courl jUllge dOt',f nOI appear 10 !rG\-'e fullowed lire procedure 
in the Semencing lind PerU/flies A CI in sellillg the 'new ""iff for ,,~rll,'al.'d 
bllrglur)" The .,iIUlllion in Stafe v Nallill _ Semence {lOIS! FJIIC 548 (25 
June lO 18) w",,' al.", Ihe Jame rxcepl thar il Wa,j' a m,w 'if "ggramled burglary 
,md lhe/i and Ihe oppel/ant was unrepre,w:nled Therefore. Ihere is a 
ji"ulammtal quesfion of leg'" mlidi~' "f,he ·n,· ... tariff. 

filiI Uoreol"t'r. when u guideline Judgment is giren on an appeal againsl 
,I'enlena by Ihe COllrl ofApp",,1 Or Ih,' Slipreme Court il hemmes a jlldgmenr 
by 11r,,'e jlldgc~' and ,,'''ali he takell infO OCC"''''' b)' 11r,· l/igh Court and Ihe 
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Mugi.~INJle.~ ('(JIm, A judgment of a single judge of Ihe lligh ("OUrl dot' ,,- nOI 
enjoy Ihis ado:an/aged posilion s/alUrorUy confi>rred on Ihe Courl of Appeal 
and Ihe Supreme eour!. In addilion Ihe dOClrine of Slare dedl'is reqllires 
lower courts in Ihe hierarchy of COUrlJ 10 follow Ihe decision:,' (if Ihe higher 
cmUI,~. 

[16) It would appear thatthc Coun of Appeal in Leqlt\" un; ,. State [2016) Fle A 31: 

AAU0106.2014 (26 Fcbruary 2016) had applied the 'old tarin- to lhc appcllant who 

had been sentcnced in May 2013 for an offence of aggravated bllTglary committed in 

December 2012 (both prior to thc binh of the ' ncw tariff in October 2017), In 

Kumar \" State [2018) FJCA 148: AAU165.2017 (4 October 2018) the Conn of 

Appeal applied the 'old tariff to thc appellaot who had been sentenced on 13 

Novcmber 2017 (allcr thc birth of the 'r.<:" tarifr in O<;tober 2017) for an offence of 

aggrnvakd burgla~ commined in January 2016. In both cases. however. the question 

of sening a tariff specifically for aggravated burglary had not bc...'Il considered a~ it 

WiG not a maner urged before Court. 

[17J In the cil\Cumslanccs. be,ausc uf thc legal issuc IU be reool"cd on the appropriate 

scntencing tarilT for aggravated bllTglar) ! grant lea,e to appcal to thc appdlilllt on 

their sentence appeal. 

[I R) Once the proper sentenciog tariff is set by the Coun of Appeal or the Supreme Court 

in the future the appdlate eoun would decidc "hat tbe suitable sentence that should 

be imposed on the appcllants. I makc no comments on the cxi,ting scntcncc. 

[19) When 11 senko,e is reviewed on appeal. again it is the ul timate !\entence rather than 

each step in the reas()mng process that must be considered ("ide Koroicakau , . The 

Stale [2(06) FJSC 5; CAVOOO6U.2005S (4 May 2006). In detennining whether the 

,entencing di,crelion ha, mi~arried the appellate coorts do not !\"OJy upon the samc 

methodology used by the sentcncing judge. The approach taken by them is to assess 

,,·hethcr in all thc ciTCumstance~ of the ca'>l' the s.>ntenee is one that could !\"Oa'lOnably 

be imposed by a sentencing judge or. in other words. thaI the sentence imposcd lies 

within th~ permi><ibl~ mnge [ Sh"rm~" Slate [2015J FleA 178. AAU48.2011 (3 

D«ember 20Is)J. 

, 



Order 

1_ Leave to appeal against ,t:nknct: is allowed. 

j ( .. ,."=.~J,.h ...... . 
. , . u_,tice C. Prcmatilaka 

.IUS E OF APPEAl. 
FJJ\ 
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