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RULING 

[I] The appellant had been charged in the High Court or Suva on Iw" counL~ or S<'dilion 

contrary 10 section 67(1)(a) oflhe Crimes ACI, 2009 commillOO wilh 13 others on 04 

N"v~mht:r 201 4 at Sigatoka in Ihe Western Division. 

12J The two charges fe'ad a, {"I1<"", 

'COUN T SEVEN 

SWlenwmofOffence 

SED/TlO" '_ ('on/rory to Seel;"n IF (I) (0) of/he Crimes Ael 2009. 

Pnrlieular.< "I Offence 

ADI CUVU GAVIDI A TA,'L4 , on the 4110 tilt)' ofNo""mber. 20U, at S;XOWKa 
in the We.51ern DM.5ion. did sig" a documcm headed "NA.DROGA.·NAVOSA , 



SOVEREIGN CHRISTIAN STATE -PrOl'i,li,)nai fnslimlions of Sdf 
Gm-cmmem" ",ilh a sedilimLI imemiOl' 10 raise discollfem or disajfi'cli,m 
am()ngsllhe inhal/ilang of Fiji, 

COlfN T EIGHT 

Sialemem ofOjfi'na 

SEDfTlON Camrury 10 Sec/ion 67 (l) (a) of the Crime.! ACI }(){N 

Parlicular,1 df 0f1eru.'~ 

ADl CUYU GAVIDJ ATAMA. on Ihe 4'" day "fN()wmher, 2014, al Sigulolw 
in Ihe Weslan i)it'i5idn, did an act , .. ilk u ,,..,,jiliou.'- inlnuion, namely lOok (m 
oalh 10 saw as a Cabim'l Mini.,ler ji" Ih~ emily "NADROGA-NAVOSA 
SOVEKJ::IGN CIlKI.\71AN STATE" ... ilh a se,jili()u,j- inrenrion of bringing imo 
haired ()r mnlempl or 10 excite diwlffeclion againsl Ih,' Gm','rnmenr of Fiji as 
by law e.l'lahli.,-hed 

[3[ After the slimming-up on 02 Novemlxr 2017, the assessors Ilad unanimously opined 

thai the appellat1\ was guilty as chargcd. Ibc Higll Coun judge had agreed with lh ... 

assessors and fowtd the appellant guilty and convkted her on 09 Novcmlxr 2017. Thc 

appdlant was sentenced to 02 years. 03 momhs and I I days of impr;sonml>flt on 29 

November 2017 without a non-parole period_ 

!4J Th~ prosecution cao;e could be summari7cd as follows. Napolioni Batimala (PW2) had 

te,ti lied that on 04 November 2014 hc was prescm at Cuvu vi!1age whcre some 

peoplc were appointcd as Minisk'TS. A~eording 10 th~ witn~ss nam~s w~re read out 

and those appointed took an oatil on the Holy lliblc. The witness knew those "ho 

were app"int~d ..,; Ministers on lhe day and was able to identify the appellant. Adi 

CUVII Gavidi among Ihosl' persons in court. His ~\'id~nce mainly relates to the event 

of the day in issu~. The prosO!'Culioll had relied on tllc contents oftllc document headed 

MNadrogll_NIl>VJ.m S,were;gn Chrislia" Siale PrOt·;sional InslilU/ions of Sel/

Gm'ernmenl" marked PElS to prove thc sC\cnth count. Thl' staw had al'iO kd in 

evidence the record of interview of the uppdlan\ in suppo;>n of its case which 

according to the proseculion was made volumarily. Illc appellant in her cautioned 

interview Imd stated that on 4 Novemhcr 2014 sh .. "a, ehoS<"n as "'Minister for hm;!y 

AITa;rs"' and lhal she had repeated tllc oatil stalement and shc had admillcd signing a 

list of names after it was cxplained to her. 

, 



[51 The appdlanfs \'ersion of e"ems could be gathered from the judgmem of the tri31 

judge in a summary fontl in pamgnlphs 43~ 52, 

.J3. The .JI. accused in h", e>'idence infornlt'd lhe coull thol Oil 
4'" Nown/ber, 2014 al Oil'll ,'i!Iaf,t" .I'M saw h", IIam,' " 'rill"" on a piece o( 
paper Ilnd ~'he /J(ld "ign~d he"id~ her ''''m~ on one pilge unly. The pin'e (if 
paper was on a wble in from of her faliler aI Ihe lime of Ihe signing, The 
accltsed be/iewd IlulI slw was Sif,tllillf,t on an adminislralion 10 manof,te natural 
re.lOur<"l'S dO{'l/n,em wilhin Ih,' ,'Ol/leXI oflhe Vamw ,-ifNadroga-No.-o,1a which 
Wlll'll Trilwl Kingdom, Acmrding 10 her, yhe "as l'impl)' .l'igning in Ihe ,'.mlnl 

0/ /I.'adrof,ta Nm'osa Prol'ince under chiefly leadership, 

44 The }ir,,'1 lim,' ,~h" ,mw Ihe document (prow("ll/ion exhibil ,U) 2H) in il.l 
"miret)' WII," on 14th JamulfY, 2() J 5 wh"n "he was {'aulio" im""'iew"d by Iht' 
Police , The do("ument she Iwd siwwd It'aS IOlally differel/l from l/i" one sholt'n 
10 her durilll: Ihe caulioll imen';,-w, 

45, The accr/sed delliI'd hU\'ing any !mowledge of Ihe ,'omem.' of Ih" 
document headed "Xlldroga-N(Nosll ,'><:,wreign Chri,wian StilII' Pro.-i.l'iona/ 
Instillliions of Se/f-Col"ernment" and mainllJined Ihal lihe only signed a ,.ingle 
pa"e and 1101 a docum,'m, 

46, The minis{aial Ilppoilllment IftlS w do with Ihe IldminiJ/ralion and 
nwnaKemelll 0/ 'Th,' Katel"ll Resource Tn/sl" and on the day in queslion il 
wllI a prayer of commilmenl and a confession of her failh 10 God being wiled 
to se"'e Ihe F(JIlUll, 

·r, III cross examinalion hy SIIlI'" (',,,,,,se/. 111£ -I" accllsed staled Ihm she 
did 1I01/raly accept Ihe miniSlerill/ Ilppoinlm"111 Ihat was offered 10 her, 
Aceordin" to rhe accused, the word "Millisler " meant a "l'as/or" or 
"ralmala" llhich was wh(l/ her fillher Iwd toid /i,'r, 

.IN ihe accused was pres.'nl (II ",asama >'iIlaf,te on H/" Oc/ober, 20/4 and 
"h,' knew loot Nadroga-Nm'(!,m Prrwince had lx'"n dcclared illdependent 
whil·h wa~ a srufden fUrn of nents/or her 

.J9. On 4'h ,\'m'ember, 20/4 m Cu.-u "illage alf Ih,' names were called 
Ilcmrding 10 Ihe /ist. Aft'" the name '1'11w accu~ed was called she mllde Iwr 
wtry jiJnwrd 

50. Ille accused cOII}irmed Ihlll she had f,tirell Irwhfid answer,' in her 
record of ifllen'iew dmed 14th .Ialluory, 2()15 ... hieh was condlleled Ilhom len 
w,'eb after Ihe swearing ill ceremOlly. 

51. The accuI'I:d Ilgreed l/ral ~h<, re/M(l/ed Ihe oath .I'l<Ilem",,' reciled by 
Mere""i Kin"ill in t'1If:/ish Imrgl/age IlS per her Il"' .... er '" queslion 39 in her 
re,'ord 'if in/en';,'w, She stOled thllt it wa,,' an <Htlh to s,',,'c in the MlUanitu 



Vanua of Nadro~a-N(JI'osa which was recited ojier she had been called 10 
sen'e as rhe "Minister for Family Affair.l· ". 

52 The accused agreed Ihal she W(Jj' shOlm rh., documelll "Nadroga
Nll\'o~'a SOlweign C"hrisrian Stare Prol"isional Institulions of Self 
Gowrnmem" during the record ofilllen'iew by Ihe polie.> and Ihm she had 
flipped through (he document. When referred 10 pogO' 8 of Ih.> d""umenl Ihe 
accused was able (a recoJ:ni:., he, .Iigna/ure and he, fmhe,'" .\·;g>Ulwre as 
well. 

[6] A limely nolice of appeal and an applicmion for leave 10 appeal agail\Sl conviction 

and sentence had been filed b~' Lal'o Solutions on 21 Decemr..,r 2017. Amended 

grounds of appeal had been tendered by the same solicitors on II July 2018 and the 

appellant's wrillen submissions had been filed on 09 August 2018. The state had 

responded by way of its written submissions on 16 October 2020. 

171 In tenn~ of s..,.;lion 21(1 ) (b) (c) of th~ Court of Appeal Act. lhe appellant could 

appeal against cOIll'iction and sentence only with lea\e of court. The tcst for leave 10 

appeal is 'Tt'"asonable prospecl of success' (sec Caucau \. Slale AAUOO19 of2016: 

4 October 2018 [2018] FJCA 171. Nu\"uki " Stale AAUOO38 of 1016: 4 Cklober 

1018 110181 FlCA 172 and Stwt~ " Vwkanou AAUOO51 of 2017:4 October 2018 

120181 FlCA 173. Sadrugu \" The Stat .. Criminal App"al No. AAU 0057 01'2015. 06 

June 2019120191 FlCA87 and Waga"."a ,. State 120191 FJCA 144: AAlJS3.2015 

(12 July 2019) in order 10 distinguish arguable grounds [see Cband , . Stat~ [2008] 

FJCA 53: AAUOO35 of 2007 (19 September 2(08), Cbaudn' " State [20141 FlCA 

106; A4..UIO of 2014 and Nai~uu ,. State [2013] FlCA 14: CAY 10 of 20IJ (20 

N<l .. cmber 201 3)] from non-arguable b'fUunds. 

[8] Further guidelines 10 be followed for leave 10 uppe.,l when a sentence is challenged in 

appeal are l'oeil settltXI (,·ide [liai,ua " State CAV()OI0 ()f 2013: 20 No.emocr 

2013 [20D] FlSC 14: lI(1uw v The King [1936] IICA 40. (1936) 55 CLR 499, Kim 

Nam Bae v The State Criminal Appeal NO.A4..UOOI5 and Chirk King Yam \" The 

State Criminal Appeal No,AAU0095 of lOll). The tCSI for leave 10 appeal is not 

whether the sentcncc is wrong in law but I'o'hcther thc groWlds of appeal against 

sentence are arguahle points under the four principles of Kim ,"am Rae's case. For a 

ground or appeal timely preferred again.t seot~nc~ to be considered arguable 
, 



Ihfr~ mUSI ~ a reasonable prospc," or its success In II.p~.I , TlIo: aforesaid 

guidclinc-s a~ as follows, 

(i) Acted upon a "rong prim',pll!. 
(ii) Allo"l!d I'Xlra/waus or irrl'iewlnt mailers 10 guide or affect h'III. 
(iii) .Ifis/(>ok ,he fO,".I, 
fN} Failed 10 take inlO a",'!)WI/ I"me re/emn, comic/aation. 

(9] Grmmd\ "[apr'!!!,,i 

C:O,\ 'V1CTlON 

I, THAT 'he u'(Jrncd friol Judge erred in facts and In /al4' "Mn he 
mmlirec,ed h,m..-el( In (Jsstssin~ that fhe ProsecUliOlI pro .. ed iI,' cu.", heyond 
reu.~onahll! doum uX(I;lISt 1M .~ppe/fant 711ere "'a." lit> e\'ldeMe 1001 {he 
sedilion iruenlion o(lhl' IJppel/(Jnf IIUd been prm'en beytmd reCIJ.onable doum 
by the prml!('lIIi,m, II I' .,ubm;t that mens rea is an e<sential elemlnt of fir<! 
offrnC<' of Sedilion ... hich 1m- Prmecufion has failed to pre)\'1' 011 /x)lh "(lunt. 
(CoulIl - & Cmlll18) 

1. TllAT Ihl' I.earned Iriul Judl«' filiiI'd 10 comida Ihal ,here "'a~ no 
Hidmcl' prm'idl'd hy 'he Pro,""'''';OIl ,hal Ihl' Appellant did an 1/", "ilh ,h.
sedilious intention til w:"ordance 10 Ih., ml'aning of sedillOus mlentwn ikfined 
in 1M rele\'Unt SI'Cllo/lS of 1m- (·rime. Ikcn'l' There was 110 enderICe 1001 IMrl' 
were "disC'lJntent or dis(JfJeclion (JmongSI lhe inoohilonts of Fiji " due I() ,"" 

Appellant's ,<uppn.nJ/r si1{nillR Ihe document (Pro~l'cUllon Exhibit 1R, 

J, THAT lhe uarrn!d Trial Jutl1{1' erred in !UK and fucls "Mn he 
c(}m'iell'd 1M Appellant (In Ihe bw,bi lhal {he l'rruecu{iIJn Iu:Js {/f'(J,'Cn be)ond 
r~asonabfe douhl loollhe Appell,m' hlld lite flctus rea II/Id 11!.- mens rea of the 
offence on billh counts, lhe cril,cal ~/em.'nIS oflhe offern:e 

4, THAT Ihe uarned Trilll Jud1{(' erred ill facls and III IUK' IIhen he 
misd/rccled himself i,] OSS('JJ'lIlg 'hili Ihe Prosecutiun prf)l'~d Its casr beyond 
reasonable d,ml>, o1{o/nSI IIf<! Ap~II(/1II Ihat Iherl! W(I.I tiiscomen' or 
disaffeclion umon),!," Ihl.' Inhahi'0I11,I of Fiji due Ihe Ap~lIam lakmg un oolh 
for lite enlil)-

5. TIIA T lhe leumed 1'r/o/ Judge err~t1 infacls and IUK' when he did not 
g;"e proper "e,ght 10 lhe I"dJence produced in lhe Appellants Caulion 
In/en'i"" ond aral e\'iikncl! ~In!n u,lder oalh II ""rein she clearl) uprtssed 
her imen/ion lhal she "·II~ not ugllinsl the currenl {GlltU{ g6 .... rnmenl. 

6. THA T Ih, Hunt/uruble lrltll Judge ~"I'd infaclS and la" .. hen he did 
no' XiI'/.' proper weight /0 Ihl' facl," IIIlII Ihe I'rose'~ljon ... imess irnfWClor 
JIIO/w ... hen cml',,' r,wmined mnjirnll.'d to lhe Court 

, 



!!l Ihar lhe Apf1€lIam lold him I quole: "Ihut it w"." Ihe fiTSt time 
Jhe hall e>"t'r ,\'een the document ~Nodroga NOl'Oso SOl'ertigll 
Chris,ioll Slale I'rOl';S;Ollal IlIs,ilulioll of Self GOI'Ullmellt" 
(Prweclllioll Exhibi, 28j 

!ll. In.lpeCI()f Jiloko (Prouculion ... ilni'.\~) al.w nmfirmed Ihm 
Ihere wa~ no e"iden('~ Ihal Ih~ Appel/ani nor any of Ihe <JIxu~-ed 

persons prior fQ coming to Ihe meclillg ofNowmbcr ,,'" 2014 had in 
herlh"ir pm,~e_',I'ion document ro'ferro'd ta OJ Prosecution F.xhihil 28 

7. 111A l' the Ilonourable Trial Jztdgr erred illfacts mtd law when he did 
11m , ... ·igh Ih~ ,.,-i,/ellCe of Ihe Appd/an/ ""hen .I'he ,~I"let/ under oalh durill):: her 
oral nit/rna am/ ill her Cau/ioll/men--iew ""ill! Ihe Police Ihefollowioxji,,'I.! 

• TMI she sigUt>d only j pag., of a pieer of fHlper she saw her 
name is '>fi((<'11 011. Her name was beside Ihm of her falher Ihe Ime 
RalU OSM Ga)"idi ulld his sigllalUre was also on the page. 
• The Appdltml ("'~ accuwd in Ih,. Ilixh Coun Frial) d.>lIied 
ha"illg OilY Imow/edg.> of the document (1' Exhibit 28). She was nol 
aware o( ils prepamlion 1I0r ifs contelUs, She definileiy ,>'as IIOt Ihe 
aUlhor 
• The Appt'l/"nI ollly .ww Ihe dm.'umenl On thr 14,10 January. 2015 
when ..-he wos rOil/iolled inte",ie"'ed by Ihe Police, Ir was giwn 10 her 
rhen 
• Afier Ihe ,",mlion inl"r>'iew she did 1101 rewin a copy of the 
document 1'28 as it was IUken back by Ihe Police Officer "ho 
inten--iewed hrr. 
• The Appellanl did nlll ,.,.ad Ihe documl'nt or /;no ... tile 
cantl!"I,,' of the dncunlem. She ... as 1I0t the aUlhor of the document 
PWIecution Exhibit]1/ 
• When Mefl'oni Kir ... in did the preselltation at Ihe U/unil"lla/;o 
8ure ,I'he ,,·a.' goillg to and fro from the kitchen to rhe Bure sen'ing 
draUlliml,li (lemon Il'art'S /ea) to Ihl' delegates. She ... as una"'are of 
the contents of the pre~'ellt(ltirJII. 

,Iforeo"er there ",ere IW e"idellCe 10 Ihe cOn/rory producrd ill Court 
hy Ihc Pro,wl"ulion 10 rebul Ih., abow facts, 

S. THA T Ihe Learned Trial Judge erred ill fact and law and prejudices 
the Appell"", (",n ",·('used-.• in IIw lIi!:h Cour! trial) ",hen Jw directed Ihe 
assessors 10 /reat muirr colllioll Ihe SfaiemCII/ made by the I(J/e Raw Osea 
Ga"idi as cmifi-rmed by Po/ice /n.)peclOr ./ilO!w (6'~ Pro.\el"Ulioo ",ilnn~) 
under oalh / quote'" thoille hIJd cIJuli,med illten'ie"'ed the lale Ratu Osea 
Ga"idi ... herein lIeslated tha, he ... as ~-ening up a Trihal G",·ernment." 
(Paragr(lphs 120 & 121 ofth,' Slimming Up re(ers) Ihere ",as no dirrelion 
/() the a.urssors as 10 ",hm conslilule a Trib(ll (jm'ernme'" (Matonilll I' anlla) 
as compared 10 ,\'adrogalfo,'a\'Osa SO\'erl'iJ:1I Christian Slale 
I'rovisional Im/ilUte "jSeI((jol"(>rnmrm (I' E 2R) 

, 



9. THA T Ihe 7rial Judge did '101 Kiw proper direc/iun /(J lhe assessors m 
lu h(IW /(J Ireal Ihe role of Ihl' 1m,> Raw Owa CU\'idi, fhl' Appellonl ',,' lale 
jalhcr ami fhe recoj!ni"ed I"uder uf Ihe "MalanilU ran",] "f Nudroga 
Nal'Osa" Ifi., 'lam" appmr;<d in Ihe Appellanl's emiliI'm Inlen'iew ami iO 
qUl'sliorL" in her CaU/iun Inleniew and re.lfHmding replie~1 were IOrally 
direcli?d allhe Ime Raw Ost'a Ga .. idi We maimain IMI fhis did '101 allow the 
Appellant afair /rial, 

/0. TIIA T fhe Leurned Trial Judj!t' Cff<'d in law arulfacls when he could 
fUJI di,51inguish befWecn Ihl' illlvl\'emmf iJf Ihe Appel/ani frum Ihc extenliw 
ami deep roared efforts and Ihe rait' dfher falher Ihe lare Raw OSl'a Gal'idi in 
the whole suj!a There .m,' Iherejore no direclion from Ihe Learned Trial 
Judj!e fa Ihe as,~es;'ors dn huw /0 Ireallhe issue reS!lllinj! in whal we ,Iuhmil i~' 
a miscarriage of Jill' lice jt" Ihe Appel/ani, 

II. TlIAT Ihl' Trial Judf,!e erred infaeh {Ind law when he did '101 direct 
Ihe assessors how (Q /rem the ei'ide"ce ,whmilled II) Ihe C(!Im by Ihe Appellanl 
(Defence ExhihiISI&l).Jhese e.'Menees (Defen,'e Exhibits 1 & 1) of Ihe 
Appel/ani we !>!lbmil were neilher naluiller! properly by Ihe Trial Judf,!e nOr 
Ihe assessors ami H';ull in a mi.,n,rrillge of jU,<lice, The reasons of Ihl' 
ApfX'l/anl's imv/vemenl !>'ere in Ih~ mm~nl," 'iflhe;'c Dejimce ExhibilS, 

11, TIIAT Ihe Learned ]'rial Judf,!e erred in law and jila. when he 
('(mlinued 10 harp on Ihe sllpposed llighligJl/ed Heading 'if lhi' SUPPOSED 
jirl'l Cabirn:1 meeting of Ihe proposed nell' gm'unmenl, when "'hal tran;pired 
!>'m' praclically a ViLLAGE MEETING. rhe inahility oflhe Prosecution to 
brinj! in J/I Merenni Kin"in 10 he queMioned on Ihe malfer is a direct ,'rosion 
of Ih,' Apl',d/anl ',I' righI," and Ihe triol continued wifh sUfX'rficial and flimsy 
evidem-.>, The Af}fX'lImu we ,\(Ihmit W'I,~ expn,>'ed w ,,'ewre erosion of a fair 
!rial, 

13, TIM T Ihe L"{Imed hial Judge erred in law und fa"ll' ..-hen he look 
into account Ihe a,',I'umplirm wilhmll any I!l'id~n"e Iha/lhe Appellan! ..-as /)'ing 
despile lhe fad Ihal Ihil' ",(1.1' refilled by Ihe Appel/an!. There \I'm arm /UJ 

direClion 10 Ihe assessors on hdW 10 lreal Ihe incidenl which hapP"ned while 
{he Appel/alii !>'as on lhe stand and UM'" oalh WId ..-a~ being croW examined 
hy the Prosecution. 

14, THA T the I,earned Trial Judge erred in law allli faCis when he 
as,mmed Ihal Ihe Appel/ant's Ilesiialion in answerinK Ihl' queslions asked by 
(he Proseculion during cross eXaminalion was because sh., was L YJ.lVG and 
had 10 Ihink of her answers, No consideralion wa~ ,aken imo a{'COUnt 'if lhe 
frailt)' of the human mind Ihallhe Irial wrl." Conducled in Oclober 2017 jor 
erenlS Ihal happened in Na.'ember, 2m oJ. 

15. THA T lhe Learned Trial Judge erred il/faclS ami law "hen he slaried 
seeing Ihe Appel/ant a;' Ihe perpetralOr of lhe doel/men! (1'£ 28J and he 
(realed hn a,,' .I1,,-'h in hi. dirt'Clion 10 Ihe aue,"."'r". Th~ Appellanl was 1I 
mere recipient bec(l{L\e :lhe was guid,>d by her falher '.I adl'ise IMI her 

, 



participation WaJ for thc common good of the iruiif!enous people of Nadl-oga 
Nm'osafor the maoogemelll of their Nalrlral Resollrce.l. Defrna Exhihil I & 
1 refer~. 

/ 6. THA T Ihe Learned Trial.fudge erred infacl.\' and ""'. when he ,'(JIlld 
nOI diwingllil'h and ,·(m.<ider Ilwl Ihe Appellanl "'II.< nO/ imoo/wel in any 
planning or Iheji)",mlalion oflhe dO<'umem Pro."i'culi(m Fshihil 28, Furlher 
she did nor allend allY VAXUA mcelings whercin the late Ram Osea GGI'idi 
consulled wilh his mnlla chit'fi on Ihe lWellment, (PE.18) 

17, THAT Ihe Learned Trial Judge crrcd in law and faclI whc" hc 
sfJ"cifically hi1{hli1{hted Ihe rucialf)' denatl'd seclions of Ihe document 
ProseClllion t:xhihil 2/1 10 1{;'~' credibility /0 his judgment whl'n Ihe Appellant 
wo,' nul inmlwd in any way in Ihe planning, comullOfion and prodllclion of 
Ihe documem ami ndther Iwd uny knowledge (if il." ('(mlenl ,I.,' horne by her 
Caulion Imen'iew alld her oral ""idell"e under "<JIh 

18. THA T Ihe learned TrialJud!!e erred in law andfacls when he rl'ad Ihe 
rudall)' deragalor), le<"liuns of ProsecllIion Bhibil 28 10 im'ok<> emorions of 
Ih,' members of the assessors when Ihis was nOI lead specifically in e"iderlCe 
by Ihe Pmseculion d1uing Ihe trial. 1ft> did nOI pmfJ"rly direCllhe al'sessors on 
Ih,' isslle. 

19. THA T Ihe Learned Iriol Jud!!e err,'d in law and fact "hen he failed 10 
wke inlo an'oum lhe IClld Inl'<'wigawf ',I jindin!!s thallhere was 110 C\'idellcc of 
the existence ofwry rival g()\'unmelll in place "ina Aowmher 2014 Of any 
locOlion in the Nadmga Na-."OSll pr()\'illce. 

10, 1'JlA l' the learned Trial .fudge ~rred in 1,,11' amifaci .... lIen III' failed 10 
assai the aurhoriry of tile oalll laKcn by Ille Appellant de,'pile heinR mild" 
a"'"re oflh,' OATHS TaKell by Gm'emm"nl .\finiSle,", ll," sel Out in Ihe Fiji 
ConstiTUtion 20JJ. Therc "'''j' no copy af Ihe .mpposed oalh said by the 
Appel/ant halllkd 11110 Courl hy Ihe Pro..-ecllli"n a.,' exhihilfor the informarion 
oflhe CO/lrt ond Defenee COUIISe!, 

2 1, THA T Ih~ Learned Trial Judge erred in law andfact ...-hen he failed /<) 

el"labii;'h Ihe ...-ording" a( Ihe oalh token by Ihe Appel/ani, The ()(lIh did nol 
hurl' Ihc emily 10 ...-hich .~he "'as pledRin!! alle1{iance allli her service la, 

11, THA T Ihe Learned Trial .flldRe erred in Iav.' and faci "hen he did nO/ 
giw p"'f'<'r diralion /0 Ihe assessors an rhl' OATH issue. 

13, THA T the Learned Irial JudRe crrcd in law umifad ",hen III' flliled 10 
IUKC inll! {)'c('(tunl llull in Ihe absence of a riml Rovernment the l'IIPP(J.\wl oalh 
urui Ihc a/legeti signing (if IIII' llCcep/<)I/C" of Minislerial positions is \'Oid llltd 
",e(mingle.... He al.m I<JOK ind,'ralll mailers into consit/eruli"n ",1I~n 

eon"ictin): III,' appellalll. 

• 



24. THA T Ihe I.eamed Trial Judge erred in law when he com'icted the 
Appellant when he admit/ed in his Juds:ment al f'llragraphl6 Ihat .. There ... as 
no eo'ide"ee thaI These acts oj the an:u ..... d had aefilalfy incited o'iolmce, 
discOlllent or an)' ~'orl oj actual di.flurbance , .. " Ijllolingfram obser."aTion~ 
mad" by Alwhge J in .-\'iudamu·s ('Use (supra) at paragraph 10 oj his 
sem.>ncing rt'marK.._ 

SENTENCE. 

I, THA T Ihe Learned Trial Judge ared in law andjae,)' K'hen he did nor 
co/lsida lIiat Ihe Appellant is afirM offender, She had children af!e I J In I ~ 
the ages when childrt'n art· SU_\'<,<,plihle /0 pick up bad bciur,,;our if Ihey art' nOI 
superl'ised and nwnag"d properly They are Mill at school and need her 10 
gllid,' them and Ihe supe,..i ... ion in Iheir schoolwork and rh<'ir behm'iour, 

She has a husband thar lrawls bemus.> il is pari oj hi.,' job, When he daes 
Iravel 'he children ale on Iheir own wil/IOW any ,5upen'ision, He did not 
camida lhat a ".fu~pended" .\'enlen('e Of pulling Ihe Appellant on Probalion 
under a Supt'fl'isins: Courl ami Welfare OJ}icer in .. iew of 'he circumstances 
were appropriate, 

2. TIIAT Ihe L<-amed Trial Judge erred in 11M' and passed a sentence 
that is "harsh and exce.!" 'iw" and wrong in prim:iple in all circumstances of 
the case. 

J, TIIAT the Learned Trial Judge ared in law amlfaa, when he /Ook 
irrelewmt malters into considaation ... hen passing SemenCf' an 'he Appellan/ 

~_ THA T Ihe Tria/Judge erred in law when he took J years as a Marrin,:: 
pointfor calcula/ing 'he .• ~mence ThiJ' is wnsidered high. 

01" to 04'A grounds af uppeal 

rIO] The appellant challt:Ilg.:s the finding of seditious intention against her in the above 

four appeal grounds. 

II1 I The trial judge had identified the clements of the charges Inclled against the 

appellant in paragraphs 15. I R·24, 2R and 29. The judge had then directed the 

assessors as !O "hat th~ prosecution had to prove in tcnns of establishing seditious 

intention in paragraphs 32. 33, 36 and 37, The trial judge had brought to the attention 

of lhe assessors the e\'idence Jed by the prosecution against the appellant in 

paragraphs 42~46, 93. 106, 108 and 117·126 in support of its ease and the appellant's 

evidence in parugr .. phs 130·166 of the summing·up. The judge had then analyzed , 



once again what the pros.;,cution had undCl1akcn to provc and the appcllan(s POSilion 

in paragn,phs 188-190 ano 198 of the summing-up, The judge had spccifieal1) 

oir<:cte<l the assessors in paragraph 223 of the summing-up that they need to look at 

the contents of the entirety of PE28 before coming to 3 conclusion whether the wor(is 

u..'ICd in the document arc seditious or not in terms of section 67 of the Crimes ACI. 

The lrial judgc had quotoo Ihe following panlgraphs in particular from PE28 fi)f 

consideration oflhe assessors at paragrJph 226 oflhe summing-up. 

226. The /waded 
Chrisrian Srare Pm"i,,-ionu! fnIli/,,/ivfl.l 
exhibilno,18) ,,'a'es In/er-dia: -

1'aIT I. firM paragraph 

"' ""adroga-Xm "()sa 
of Se/j-Go,wllmem"' 

SOlweigll 
(prasecl1(ion 

.. We, the d"moeratiraliy eiec/ed (by corv;enws) leader,~ a/the People, Iwreby 
dec/are Nadmg(,-Nal'O.1a l'ro\'ince fa be all indepi!lIdell/ and sovereign SIme , 
and to be hereinafter klW ... 11 as th,> "'Nadroga-Nm"()sa Sovereign 
Christiall Stafe .. 

Pal« 2. Lille 1.5 

''There,i)re, .... ' IrII<'11d to pm immediate elld to all J'e/f-sen'ing governmellls of 
,,/I pt'r.,,,,,sIOIlS who hoI"(' ruled us call1empl1lousl)' ill Ihe {Hm. as fr()m Ih~ d"le 
()flhi.1 Ikc/llratioll." 

Pllge 1, u,yma carar:raph line 5 

"We alIa claim Ihe righH aC('Orded ILl h) Ihe SWIIlIes o/Gellocide 19-19 for 
pro/eClion ogain,,'1 geno<:idai 100n which hal'(' beell promulgated by the 
,'urreru gm'emmeru af Fiji rJI'U th~ paIl <'ighl yearJ. lind .... hich are IWW 

enshrined in their Fiji 2013 'maillstreamillg' C OllSli(Ulioll .. , .. 

Page .. sccol!d wral!l'uph 

"As 1100i\"{' people oj Fiji, II'C rejeer aU/righI/he 'moinslr('uming ' Cm'_"/ilwion 
oJthe elurCIIT gowmmell/, asscllied 10 on 6 Seplcmber, 2013 .. 

Puge 3, seCQlld paragraph, linc 6 

"We a/,If) rejecl owright Ihe lise of Ihe theJis II'rilfcn by '\/I/slim man, Ai)-ll~ 

Saiyed Khoi)"m, who I,' Fi;i 'J cllrr<'1IT Auom,>y-General und Jmlice 
Ministcr" .. fur Ihe 'e:x/aminll/ioll' oflhc lIative Fijion racc "f people fro", Ihe 
land"",pe oj Fiji, aur eoulITr)' oj origin. 

Page 3. Ihirdparugfllrh 



"Our owrnhelming desire to free and ulricare oursell'cs aOO our IUflue 
grl1erarioru from rhe 1)7anlT)' of foreign subjugation and genocidal la",.~ 

im"OOed for our extermination is th., .!ingl" decisire impellls fur Qur 
Unilu/eral Dec/arUlion ,,[Independence (tn I() (x/I)her, 2014, .. 

Page 7, [Hlwgraph II 

"As allest,'d to by faels aTlicu/uwd in rhis Declaration, we, the democratically 
dected (by nmsen\us) leaders o[ the Pei!ple v[ Nndroga-.Val'{).\'u [vr reawns 
pcrraining ro our own sun'ira!, ami thai v[ our generations ro come, hereby 
dalnre Ihis province of 1\'adrogll-XUlv~'a 10 m' an iruiepcndem lind 
so\'ereign S tale ,i!nd to hereinafter known as tlw "A'adroga-Nmvsa SOl'ereign 
Chri.,lilln State " __ . 

[121 Having done so, the trial judge had directed the assessors to the appcHan(s position 

that no seditious intention was entertained at paragr.lph 227 of the summing-up and 

elabomted once agallllh~ explanations ofth!.' appellant at paragraphs 234-237. He had 

also directed the assessors to consider the cautioned interview and PE28 in W/I) to 

decide v.hcthcr the contents of f>E28 were seditious or not. He had also directed the 

assessors in pantb'f""dphs 260 and 261!hal irthe appellant is belie\'ed, her signing PE'J8 

and taking an oath as a Cahine! Ministcr v.ero not int!.'nti"nal ami the) shnllid find her 

not guilty. Even if she is disbelieved, the assessors were asked to still decide whetber 

those acts wcrc done wi(h seditions in(ention (see paragraph 262 and 271). Th~ judge 

had also broughl 10 lh~ir allention !h~ deeming provision of section 66(2) of the 

Crimes Act. 2009 in relation to deciding (he sedi(iou& intention on the part of the 

appellant (s.:e paragraphs 22 and 272). Finally. (he trial judge had given directions to 

the ass<:ssors to find the appellant not guilty if th!.'> beli.:,!.'d h~r \~fSion and then 

directed them that e\L'Tl if lh~y did not believe her s(ill (hey had to consider "heth", 

prosecution had pro,'ed its case beyond rcasonabl!.' doobt (~ee paragraphs 278. 279 

and 283 of the summing-up). 

[13 J Afkr the assessors had unanimously found the appellant guilty of both charges. the 

(rial judge had in his jlldgm~nt dir~cted himself according to the slInuning-lIp and 

gone fUMhcr and anal}'7-C<l (he evidence agaill5t (paragraphs 7-32) and for the 

appellant (paragraphs 42-62) in agreeing with thern_ Th~ judge has fully complied 

with (he law in duing so. 

u 



[1 4] What could b<: identitioo as common ground arising from several past judicial 

pronouncement~ is that w""n the trial judge agrees with the m;tiority of assessors. the 

law does not "''lui", the Judge to spell out hi~ reason> l'or agreeing with the assessors 

in his judf,'Illent but it i, advisable for Ihe trial judge 10 alwa)'s follow the sound and 

best practice of briefly seuing OUI evidence and ",awns for his agreement with the 

assessors in a concise judgment as it would be of great assistance to the appellate 

couns to undcrstand thm the trial judge had given his mind to the fact that the verdict 

of coun was supJXIned by the t:vidt:nce and was TlIlI perverse so that the lrail judge's 

agl\'eTTlem with the assessors' opinion is nol viewed as a mere rubber stamp of the 

laner [vide Mohammed ,. Stale [20141 FJSC 2: CAV02.20D (27 February 2014). 

Kah'um ,- State [2014] FJCA 35; AAUOO71.2012 (14 March 201 4). 

Chand .... v State [2015] FJSC 32; CA V21.2015 (10 Decemocr 2(15) and Kumar " 

~ 120181 FJCA 136: AAU 103.2016 (30 August 2(111)1 

[IS] The judge had considered the apJX'llant's c"idence vcry carefully in thc judgment as 

follows. 

n. Fhi.I' ili'eu.,ed in her recurd uf in/en-lew Slated That on 4'" NOl'emlier, 
20].1 she was ('hosen aI "MiniSTer for Family Affair.," wuilhm l'lIe had 
repealed Ihe oaTh stalemenl. The accused admilled signin!? a lisl of IUlmes 
a/ier it was explained to her . 

.fJ. The .ph aceu.,'ed in her e .. idence injiJrmed the court thar on 
01110 ,vOl'ember, 10].1 al O,,'u "il/age she saw her ",,,,,e writren on a piece of 
paper alld she hlld l'igned beside her name On one page only. The piece 'if 
paper wm 1m a wMe ill front of her falher at rhe rime of The signing, The 
accIL,'~d helie\'ed Thar she wm .,.igning on IIIl administrati"n 10 manage natural 
re.,,,,,r("el' docllmi'nt wiThin lhe nmrexl ofrhe Vallll<l '!f Nadroga·Na"osa which 
",a." a Tribal Kingdom, AC<'orriing to lIer, she wm Jimrly ,,.igning in the contexr 
of Nadro!?a Nm'usa l'rQ\'ince under chiefly leadership. 

401. The fir.11 lime Jhe saw rhe doeumem (prowell/ion exhibit II(). 18) in ils 
entirety wa .. on I./'h January, 101 j when .• he Wal' caurion inter\'iewed hy Ihe 
Poliee. 711e d'Kumem she had .Iigned W(ll' totally differt'nT from the one shown 
In her durin!? rlU! eaU/ion inl~n·iew. 

~j The aceused denied hlNing (lny mowledf:e of /he ('onlenl,,' nf Ihe 
doeument headed "Nadrof:a·NaW/sa S"wreign Chrislian State P"wi."ional 
lnsrirUlions "fSe/f-Gowrnmem" and mainI<Jined that she only signed a single 
p"Ke and nor a docum.'111 



4f). lhe ministerial appointment Wa)' to dQ "j,h Ihe administralion and 
management ()f "lhe Kaleru ResourC(' Trust" and on the day in question it 
was a prayer of commilmem and a confe.lsion of her faith 10 rmd heing called 
/0 ser"" Ihe Vanua. 

4~, In cross exami"ali"" hy State Cmmse/. the 4" accus,'d stated Ihat she 
did not freely accept Ilu! mini)lerial appoinlmem Ihal 11'(1.1 ajJered 10 hcr. 
According {a {he <leCl/sed. Ihe word "MiniSler" meanl a "Pastor" ar 
'"Talalala " which was what her father had IOld hl!f, 

4X. 'the accused was pren'nt al ,Vmama "iI/age an J(/~ Octob<'f. 1014 and 
she knew that .\'adroga-N(J",osa Prm'inn, Iwd heen <ledared indeJNndent 
which wa.1 a ,lUdden!Urn 0/ erents for her. 

49, On 4'" Novemher, 1014 at Curu vii/age all the "ame.' lwre called 
according /(J Ihe /i,,'I. Afia Ihe Mm,' a/the accusl'd was caliI'd ~'he made her 
wayji,nmrd. 

50. The accused confirmcd that she had giren IrUlhful ansll'<'fS in her 
re"ord "/ inlen'iew dated /41k January, 1015 which wa.\' conducled aooM ten 
week.. afier Ihe swearin!: in ceremony, 

5/. The """uled a):reed {hal she repealed the ooth S/a/emem redled hy 
Mereoni Ki",in in English lanKllnf.:" as pt'r her nnswer 10 question 39 in her 
record 0/ inlen'iew, She .,'Ialed Ihal it "'11.\' all oath (I) sene ill Ihe ,\fmallilll 
Vamla 0/ Xadroga-Nal'Qsa whit'h lH'." redled ajier she hud benl call,'d /(J 

sene as Ihe "Uinister for Family AjJairs"', 

51. The accused agreed that ~'he w,u ~'hown Ihe d""ument "StU/roga
Am'asa Sowreign Christian State Prol"isional im-tilutiOn5 of Self 
GOI'ernment" dllrin!: Ih,' record of inti''''ie", by (he police ond thai she had 
flipped thrOllgh the document, When referred 10 page 8 of the document Ihe 
accused "'as abll' to recogni::e her signature and her falher'$ signature IlS 
well 

53. The Accused stated that the Nadroga-.NU',osa 
Chri.llian State lI'a.1 applicable oilly to thc memb<'fs 0/ {he 
jl,'adroga-Nm'o,la who wcre primarily IndiKellOlLI /·'jJians. 

So"ereign 
Vanua 0/ 

54. The uaused di.l'lIgreed wilh Ihe sugge,llion Ihal she knew IMI ,Ih,> !l'W 

si!:lIillK u do<:um<,nl in ,'onlle<'lion wilh Ihe .\'adroKa-Na;'QJa 
Christian Stale allhough il "'as ",rilten 50 in bif{ bold capital /elfers on Ihe 
paf{" she sif.!ned. Aaordillf{ ta Ihe accused the bif{ bold INters '>"ere not clear 
10 her. 

55. The 4'· a{'cused f.:uw a lotally different ,'<"sian 10 COUri under (Jalh 
fram her cawian inl .. r"ie .... which "'as conducled about /0 weeki- after Ihe 
alleged offending on 4'· Aowmher, 10/4. Durin): lhe ca,,,i,,,, inler,';""'. lhe 
4'" accused had re,ognized her .,·i):n"lu,., "·hen proseeUlion exhibil no, 18 was 



~'hown 10 hl'r. The sigIWllffe cage in Ihe dm:umen( was lW/ d£rached ond uTHm 
pef/L\{/I o{thi,' par/ii'ular nhibillhe signature oorlion is pari "fa COlllinulng 
mWUhlenl. Th" p!ll'" on whi,'h Ihe .JIk a(cused had .Iigned i,' n",,,d (1< R af II 
{7<!ge.l" Ilh"rdi,r" do nm accept loot liw aCfllsed had only ."igned a piece af 
f!iW(!r 

56. I al.m do nOI aci'epl Ihe nidenc'" oflh" 4'" accused IIuu she Iuui .ligned 
baau.le .Ihe wal ,old hy her falher that lhe word ··mini.ller·· in Ihe lille 
"Uinil"ler tor Family Affairs" mean/ a '"PaMor"' or ·oralowla'". Thc 
.J'h aceul"ed is an nhlcated person, I do not 10 hellew Ih(ll she was nOl able 10 
dl!krrn/iate ""TWeen a '"POI/or" orni '".-\finiller fOr Famitl' A@irs". The 111'0 
tille.l hal"(' dif&rent mem,ing "nd role 

57. The accused in her record of intenit' .... admllled .Iigning a hl'l of 
n(lme.", ,.'hen ,me loole ... al prm'ccU/ian exhlbil no, 18 Ihe ,iWlttlUre p"xe has 0 

lisl of nome.' ,,-hieh J'hl: had admilled signing, The inference thar can he draM' 
hI' l(Joking al prowculion ?xiJjbjt no. 28 and Ihe admi.l,<ion bl' Ihe o('Cuwd i,l 
Ihal ,I'he .I'i!med a liS( of names as earl ofpro,I'ecUlion exhlhil no 1R and nol a 
pl('i'e o(paper as mentioned by Ihe .JtiI accuI','d In her nldelK/!_ 

58. 

. , 

, . 

59, The occu.\ed also ,<wled thOl she did nm lenow the COn/('nt of Ihe 
docllm"nt (pro,H-cUlIon exhibll no. 18) ,,'Ini"<' ;1 was nOl Klwn 10 her, I.ai'le oj 
IelWw/edKt' of lh .. ("(mlenlI of prosecution exhibit no. 18 hy /hl: U(xl/)'ed is 
irrelerant 10 Ih.· charges faced by her sln<'" lenow/"dx" Is 7101 an element of th .. 
offence aj.I'edilion, AI Q_.J { Ilfh"r record of in/en' lew Ihe -Itil accused informed 
the Police 'if Ihe followlnf(' 

'"Q--II fly J'igninX Ihe OOcllmml, you are shall Ing )-vur SlIpport for Ihe 
Nadroxal'Y(n'Osa l'ro\'ince 10 he declared as Ih" NadrogalNm'om 
Sol'Creign (,hristian S tate and /0 he separale /rom Ihe current 
GOI'ernmen/ /Ww In plac., which i~ chosen by the ",,01'11: uf Fiji, What 
can you say? 

An.\', Fir,l'lly I only signed Ji" my father's call hecame I made s.>w-rul 
questions as I was a bil com'~med II brings liS IIlf(e/her on l/wl day for 
Ihe whole NadrogaIN(I"osa pral'inee 10 he prnel/I on IhOl day_ 

60, fly /aking in/() con,id"ralimllhc answer gin'n b) Ih" -l'n accused 10 Q41 in 
her re('(>rd aOn/al'iew I hal'~ no douhl_ •• fhalthe accused lenew Ihe ('(mtent,I' Q{ 

pm,I'ecUlion ('xhlbil no 211 "ecame ,"he had ask,'d st'l'aal qlleslion..- since ,I'he 



was concaned about il." comem.'. { Ihae{ilre do fWI beliel'e lhal Ih,' 
-I'~ acclI"ed ."igned rm.~ecrllion (xhibil no, 28 .... iltwlll knowing Ihe C(IIllenl~. 

61. I tw"e observed Ihe demeommr of lire .I"' {J('~'II~ed .... hilsl gi"'ing 
evidence, She .... as fl()1 only evasil'e bill also nOI fortltrighl in her ""ide,,,,,, 
{Nlrlieularly in cross e:xaminati(m. II was ohl'ious 10 m,' Ihal she was /WI 
lelling the Irulh in Caliri. Whenewr ,"he reali~ed Ihat The queslion posed /0 he, 
· ... ould pili her in .Iome difficull} she would mkJor Ihe lfueJlion 10 be "'peaFed 
/0 buy lime 10 think "f "" "'I:\' .... '·f. 

62. The denlumouf oflhe ./th accused .... u~· nol consi.<lem "'ilh her hones/y, 
The manner in .... hich Ihe aCC/Lled .... as gil'ing her Hidence g(lw me lire 
imprt'ssion lhal she was nol a pa.wm .... ho could be forced 10 dt> somelhinK 
which she .... ould not wiIh /(1. I accepl the accuud /Old the trllllr in her re("rd 
of inlt'niew bill nOI 10 lhe c(Jun I rejal Ih.· e .. -idence of Ihe .1M (I(cused 0.1' 
"n"'liable and UlllrllllifUl. 

116] The trial judge had then proceeded to anal)/K lh<' guilty finding of two charges in 

paragraphs 78- 82 of his judgment 

lX. I'm' document (prose!'Illion exhibil III!. 28) contains language whi<'h i,1 
inlemperatt', ineireful. prow)(:alil·e. rdenlfe.\.\' ",rd inflammatory which Ira." Ihe 
lem/enc), /0 raise discontenr or di . ..-affeclion lImongsl Ih.' inhabitants (Jf Fiji 

79. The appointmenl of Cubint'l MiniS/ers and Ihe" taking a" <Xllh in 
I<'hichever form il' {",/ica/i,." of Ihe formation of anolirer (JOl'ernmenl I<'hich 
hm Ihe tendency 10 bring inlO /wired or comempt or 10 excile di.,affeetion 
againsllire Gowrnm.'n/ of Fiji as by lal<' eSTablished. 

80, The form or conlen/.I oflh.> <Xllh taken is irre/eWInllo Ihe charg". 1"h.> 
purpose oflhe ()(1lh is relemn/ I<'hich ",as 10 serw as a Cahinel Mini.,'ler in an 
unlawfUl emily. 

In The application of Ihe deeming pmvi"ion in .,eelion 66 OJ of the 
Crime .• Act ,,/so "''f'/JOrlS Ihe prosecution case. The a,-cuI'ed per.<ons imended 
Ihe conse'fuena.I' (Jf Iheir aelions when tlrq signed Ihe documem head.'d 
".\'adro~a- Nal'osa Soverdgn ChriMian State I'rol'isionallnsrimliom' of·w/f 
Go,."rn",em " 0"'/ ",,,k an "alh IV , .• ,,,~, as Cabinel MiniS/er,< in an ",,10-../,,/ 
emily. 

If} I am sali<fied bt'FOnd reasonable d(mhl Ihal lhe I". 2"" . .I"', 5"', 7"'. 
IOlh J 11ft. 13lh and I./'~ accused prr.l"(tn" Iwd siKn"d Ihe doculllent headed 
"Nadr0K'J-Namsa .'Wwer<'ign Christian STale Prm'i"im",1 {nllilll/iom o[Self: 
Cowrnmem" wilh a seditious imemiflll 10 raiw d\mnlem or di.m@Clion 
among.I'1 Ihe inhabilams of Fiii. The {KCIlWd pa.lOnS u/.I0 loot an Qalh to 
.,ave aI Cobinl'l Afinisten ((If IJw entily "'Nadroga SOI'Osa Sol"Creign 
Christian Stale . .... ith a sedili"'JI' im"nlion ar bring into hUfred or "",Iempl or 
10 exdle diwrfkflion ggainsT Ihe Gowrnment ,,[Fiji OS by I(III' e.<lahli.I'hed 1 



accept the un(lIl;m"u." guilty opinion "lthe aHe.,',mr,,' and I find all the (lbow: 
menliQned accu,'ed per.",,,,.\" guilt\' (;,r the 2 munt" each of the otknce or 
,';edition as clwrged 

[17] Therefore, in all the circumstances above discussed. I do find aIly reasonable prospect 

for the first to fourth grounds of appeal to succeed before the full COlirt. 

sr-, ~ and'" grounds of appeal 

1181 The appellant ' s complaint is centered on some pieces of evid~nce giv~n by th~ 

appellant . particularly regarding hn allegoo lack of know ledge of the contents of 

PE2H and her position that she was not against the government of the day, Th~ trial 

judge had started by stating in pardgrdph 40 of the summing-up lhat il was impractical 

for him 10 dntw the attenlion of the ass.:S-\oTll to all the evidence led in the case for 08 

da~'~ (e.xduding the day for closing speechcs) but would refer only the most salient of 

them, oowever advising Ihem to ""nsickr all evidenec "hieh they considered 

important regardless of his referring 10 them or not. 

[19] Having perused the entirely of lhe summing-up. I tllink the trial judge had clearly 

refclToo to the assessors the defense of Ihe appellam fully induding the areas 

complained of by the appellant as pointed OUI earl in in Ihis ruling with the relevant 

paragraphs. The judge himself had considered the appellant's de fense in detail in the 

j"dgment <IS highlighloo abo, e, 

120] -llIereforc. these t\\O grounds of appeal havc no reasonable prospect of success in 

appeal. 

8'., "'. alld IU~ grounds of appeal. 

1211 OStlt appeal ground - it appears from paragraph 120 of the smrunlllg-up that the 

appellant's counsel had elicited Ihe facl thaI PW6 had recorded a caulionoo stat~moml 

from the appcllant"s falher who was nOI an accused al the trial and her father. Raw 

Osea Gavi<Ji hm! slalOOlherein Ihat h.: waS selling up a Trihal (;O\emrnent. 'llIc judge 

had reminded the assessors in paragraph 121 that there was no evidence of the truth of 

what Ihe appellant"s falher had purp< ,rt~dly stalC<l in his "autioned statemcnt and 

urged tllcm tn cxen;;sc caution in the matter of \H~ight to be attached to what Ratu 

" 



Osca Gavidi had told the police "itness. There was no need for additional dirc<:tions 

explaining what constituted 11 Tritml Go'·emrneni. The appellant's COlUlSel had not 

sought any more redirections on those lines either. 

[22J 09'" and 10'" appeal b'TOunds· paragraphs 122 and 137 show Ihallh.: evidrncc of P\\'6 

th,ll the appellant had signed PE2S Ixx:ause of her father as elieitoo fmm PW6 had 

been placed before the assessors. No more directions had been sought by the 

appellant's counsel on the appellant"s father·s role. Neither were such directions 

necessary ~ Ihe "ppcllant"s subslaHli,e defcncels were mQTe Ihan adequately dcalt 

wilh by 1m: trial judge. 

[23] In any event the appelbmt" s counsel should haw sought rcdirC(:lions in respt!<:t of Ih<, 

complaints no"· being made on the sOOillting-up as held in l"uwai \. Siale [2016] 

fJSC35 (26 August 2016) and .-\I(aaz \. Stale [2018] FJCAI9: AAUOO30 01"2014 (08 

March 2018) and Alfan" State [2018] FJSC 17: CAY 0009 of 2018 (30 August 

2018). ·ll1e deliberatc failure to do so "ould di.sentille Ihe appellanl c,·en to raise them 

in appcal with any credibilil~. 

IN] Thus. these grounds of appeal havc no reasonahle prospt!<:t of succcss in appeal. 

11" grounds of appeal 

[25] The appellant seems to complain about DEl and DF2 not having been properly 

dirc<:tcd on and cvaluakd. They are referred 10 in paragmphs 137 and 144 of the 

summing-up. DFI relates to ·"[l1c Ka](wu Resour<;e Tmst' addressL'<.I 10 the Native 

Land Commission and it is a tener to which Ihe appellant had not even he.-n a 

sigoatory. The date on which DEI had been dispatehL-d is not available: nor docs il 

appear to have a substantia! r<;levanee 10 thc appellant's CllSe. DE2 had bLoen writl~n 

more than OJ months after th~ date of offences and tilcreto ... ·, it cannOI have any 

significance to thc appellant· s defence , 

126] 111e appcllant"s COWlSe! had not sought r.:directions in respect of DE I an<.! DE2 either. 

This ground of appeal has no reasonable prospect of success. 

ll'~ ground of appeal 



[27J The state had suhmined that the meeting on 04 November 2014 cannot be treated as a 

mere village mccting in tenns of the evidence led at Iht trial. The trial judge had 

given ample exposure to all the cireumstances surrounding the meeting in the 

summing· up and was correct 10 highlight the heading of the signature page of PE2H. 

As for Ih~ prns<eution nol hal ing presented Ms. Merconi Kirwin. the stale has 

suhmitted thaI she had left the country and could IIOt be traced. It appt:ars from 

evidence that had she been availahle she may hale been anOllWr accu'i<:d. The defence 

too had IIOt made any attempt to secore her lohmtary anen<iancc. 

1281 Therefore. this ground of appeal has no reasonahle prospect of success in appeal. 

IY" and U'· grounds of appeal 

[291 The appellant's complaints relme to the Irial judgc·s remarks at p;!ragraph' 61 ami 62 

of the judgment. The jodge had 1'101 made any commenl~ arising from her demeanour 

to the ass..'ssors. This conn docs not have the benefit of seeing Ihe real·time 

perfonnance of a witness m the trial which the trial judgc had. In any event. the 

judge· s rejection of the appellanfs defence was nOI based only on her demeanour bUI 

on facmal matters as amply described hy the trial judge. II was well within the trial 

judge·, domain to make the comments thaI he In"J m~de on Ihc ercdibilil) of lhe 

appellant. 

[30) Therefore. these grounds of appeal have no reasonable prospeel or success in appt:al. 

IS''' 'lnd 16110 groumh; of appeal 

[31] It appears that Ihe prosecution had 1'101 conducted its case on the basis Ihm the 

appellant IIns Lhe author of rE28 or she had compiled PE28. The trial judge had fully 

understood it and nel'a allempLed III allrihut~ sw;h an authorship of PE28 to the 

appellanl eilh",r in Ih~ sununing·up or the judgment. It had been brought to the 

meeting on 04 No'·ember 20 14 by Ms. Mcreoni Kirwin. 

1321 Therefore. these grounds Ofappe3\ have no reason~hle prospect of success;n appeaL 



17'- and 18'· grounds of appeal 

[3J] The appellant questions and complains of the intention of the trial judge in quoting 

cenain pan1b'l"aphs of PE28 al paragr.lph 226 of the summing-up and at paragraph 25 

of the judb'TllenL She alleges Ihat they had been selectively used by the judge 10 

invoke the racially ehargL-d emotions of the assessoN ... hen the appdlant was nOI 

inmlved in Ihe compilation 01PE211. 

[J4] The appellant had I10t pointed out any other paragraphs in 1'£211 "hieh could 

demonstrate an innocent intention but not cited bv the trial judge. Furrher, the trial 

judge had specifically direct~d tlo.> aSseS,ON to consider the entirety o r the document 

;n cnnjUn<;tion "ith the appellant's cautioned interview in order to draw whether 

seditious intention could he drawn. 

1351 In any e\ent. the counsel for the appellant could have asked for rcdircetions ifit "' .. as 

thought that the trial judgc· s directinns in spe<;i l1,all) referring to some paragraphs of 

PE28 were not a fair reflcction of what mas~e the docwnent was intended to 

convcy. 

136] Therdofl:, thcse gTOllTlds of appeal havc no reasonable prnspect of success in appcal . 

19'- groulld 'if appeal 

[37 j The appellant complains that the evide",:e of thc investigator thaI there was no 

evidence of the ~xistence of a rival governmenl in Fiji had nOI been considered by the 

trial judge. 

[J8] lIowc\·cT, on a perusal of thc summing_up it shows that at paragraph 118 the trial 

judge had referred to Ihat piece of evidence h) 1'\\'6. 

1391 Since the trial judge had directed himself in accordance with the summing-up in the 

judgment he should he deemed 10 have considered Ihc abo,·" ",idence in the 

judgment as ... cll. 



[40] The judgment of a rrial judge canool be considered in isolation without neccssarily 

looking 31 the summing-up. for in terms of ~ction 237(5) of the Criminal Procedure 

Act. 2009 the summing-up and th<, de(:i,iun orll~ court made in writing und~r SlXtion 

237(3). should collectively be ~rom-ed tu as the judgment of court A trial judge 

therefure. is nut expecled 10 1\.'fIC3I ~\er)1hing he had stated in Ihe summing-up in his 

written decision (which alone is rather unhelpfully referred to as the judgment in 

common use) even when he disagrees with the majority of assessors as long as he had 

di recled himself on the lines of his summing-up to the assessurs. fur il could 

reasonable be assumed Ihat in the summing-up Ih~>fC is almo,1 always some degree of 

assessment and evaluation of evider>ee by the trial judge or some assistance in that 

rcgamlo Ih<, a~ses"lr, by Ih~ trial judge. 

[41J Therefore. this ground of appeal has no reasonable pro'pe<:t of success in app"'al. 

}fF' f l} 13~ groullds of appeal 

[42J The appellant complains of the oath supposedly taken h) her. its contents and it being 

different to the oath administer~-d on the Cabinet Ministers of the fiji Govcnunent. 

These mallers relate to the eighth count. 

143 J The trial judge had dealt wilh what the proseculion wa~ expected to prove under count 

8 at paragraph 37 of the summing-up. The eye-witness Mr. Napolioni 113limala had 

testilied to Ih<' appellant having taken;1ll oath but h<: could not remember the contents 

of the oath. lbe j udge had refcrred to Ihe appl'llant's ',-'Thion of the oalh laking in 

paragraphs 253 of the summing-up. Then the trial judge had addressed the assessors 

on the oath tanking e"'",;1\ par~g"l.phs 261. 262 a~d 2710fthe summing-up. 

[44J In the judgment the trial judge had givcn his miod to the evidence on the appellant 

having taken an oath a~ a Cahinel Minist~r in par~b'f;lph, 17 - 19, 30. 31. 79 and 80 of 

the judgment. His conclusioo is lIS follows. 

'79. The appuinlml!nI oj (ahi"el .\finiSlen {lnd (hen laking an aalh in 
... ·hichever liJrm i)' indi,'aliw 'if Ihe ji,rmlllion 'if am"her GOl'~rnmenl ... ·hid, 
ha.' Ihe Inrdell<Y 10 hrinK into haired or conlempt or 10 .'xcile disajJi'c(ion 
agaiml Ihe GovernmetU of Fiji as by law .'stablishcd. 



80. The form or ,'ontent)- oflhe oalh wkcn is irrelel'WIf 10 Ihe clwrge, The 
purpose of/he oath is rr/ewlnl which was 10 sen-e lI.\ a Cahifli'l Mini.ller in un 
unla .... ful entity 

81_ The applil;alion uf Ihe deeming pro'-i!liun in seclion 66 {2} of Ih., 
Crimes Act also supports Ihe prosecution crue. The accn~ed per.wns intended 
lhe consequences of their aCIWIIS when Ihey ,Iigned Ihe dl)(:ument heuded 
""'adroga- "'am,)'(1 .)m·erdgn Chri)'lian State Prm'i)-ionallnstillllions of Self 
Gm'ernmenl"' and wok an oath to sen-e as Cabinel Ministers in an Imla .... ful 
emiry. , 

82. I am satisfied beyond reasonable doubl /hal Ihc l ~, 7"'. -1'''. 5"', ""', 
JOlh. lilh 13th and 1.j1i< accused persons had sij.!ned Ihe document head,'d 
"Xadroga-Aavosa SOI'aeign Christian S,ate Provisional Inslitulions of Self
Gol"ernm.'m " wilh a ledilious intention fO foise disconlent Or disaffeClion 
amongsT Ihe inhabilalllS of Fiji. 1M accused persollS al.lo look an oath 10 

" 
, 

melllioncd accused !X'rsons guilty (Or lhe 2 counts .'ach or the o(knee or 
Sedition a.f clwrged. 

[45] Th<' appellam has 110t demonstrated why the trial judge's finding on her oath taking as 

a Cabinet Minster was erroneous. 

[46] Therefol'l: . these grounds of appeal have riO rea..;;onahk pm,pe-ct uf success in appeal. 

],I'. ground of appeill 

[47] 'I he observations at paragraph 16 of the sentencing order of th .. trial judg .. only relates 

to sentencing and not conviction. 

[48] Tht:refore. this gro\llld of appcal is miS(:"nc~i\d and has no reasonable prospect of 

success. 

" 



Grounds of appeal on sentence 

Of" ground of appeal 

[491 lbe appellant complains that th" trial judge had nO! considered the fact that she was a 

first time offender. Ho\\el'Cr. I find that in pardb'rdph 60(c) of the sentencing order the 

judge had referred to the fact that the appellant was a person of good character 

without any previous conviction and paragraph 70 also refers to her as a first offender. 

[50) Another complaint is that the trial judge had not considered her standing as a mother 

of 05 childr"n and the need for her to supervise th~m. At paragraph 6O(a) of the 

sentencing order th" trial jl.ldge had rdi:rn:d 10 the fact thm the appellant was 45 years 

old. married with 05 children aged 19 10 11 years resp«tivcly. In any evenl. 

allowance need not have heen made Ii,. family circumstaoct"S [s« paragraph [66) of 

Raj " Siale [2014) FJSC 12: CAVOOO3.2014 (20 August 2014)] 

1511 '[hcrclore. there is no ,<'ntencing error demonstraled by the appellanl which has a 

reasonable prosJ"I<?ct of ,,,cre,S. 

O]"d and 04'" xrounds of appeal 

[52J Th<, appellant complains tbalthe sentence passed on her was harsh and exeessile and 

wrong in principle in all circum,tances of the case. 

[53] Thc maximum sentence for an offence under S<'<:\ion 67(1) is 07 years of 

imprisolUncnt. The lrial judge had pickro the starting ]XIint at 03 ycars. gilCl\ a 

discount of 06 months for all mitigating features {tocre being no aggravating factors 

as ~'()nccded by the Slate) and reduced 02 momhs and 19 days of remand period to 

arrive at the tinal sentence of 02 years. 03 momhs and 11 days. 

[54J Ibe trial judge had carefully considered the objeelive seriousness of the offence. toc 

purpose of the sentence. some previous scllleneing decisions. why the sentence should 

" 



not be suspo:nded and explained wh} he \\;1$ not imposing a non-parole period (>"i<k 

paragmph, 8 - 16.66.67.68-72 and 73 of tho! SCI1tencing order) 

[55] The trial jwlll~ had not emxi In principl~. Neither was the scmence harsh and 

exeess"e. 

OJ~ ground of up/H"I 

[56J The trial judge luad not taken an} irrc]e\lInt mater.; imo account comrury to tho! 

appellant's criticism. 

[571 When a sentence is rc:,-ie"ed on apIJCaL again it is tho! ultimate sentence mther than 

each Sl~ in the reasoning process thaI m~ be considered {.-ide KflMi ..... k .. u v The 

Sta tl' [2006J FJSC 5; CAVOOO6L.200SS (-I \111~ 2006). In detcnnining whether the 

sentcncing discretion I\a" miscarried thc appellatc eOUMS do not rei) upon the same 

metlwdolollY us«! by Ihe s.>nlencing judge. The approach taken h) lhem is to assess 

whclhl'T in allth~ cin.:umstaoccs of the CIl.'IC Ihe _",nl""ce is one Ihnt could rca'lOnllhly 

be impos«! by lIlOCnlencingjudge or. in other words. thaI Ihe .mtence impos«!lics 

within lhol penni'<$ible l1IIlge ISharma . S ta tt 12Q15] FJCA 178; AAU-lS.2011 (3 

December 2015)). 

[58J Before parling with Ihi, ruling I "ish \0 point OUI thaI the draliing of appeal grounds 

has left a great deal to be desir.,.}_ In 1' .. 1 \ ' S ta tr [2020J FJCA 179; MU145.2019 (24 

September 2020). I made imer alia the fdllowiog remarks 00 this wpic. 

'[10} lA>rd Purkr CJ in Prqffkr j\"OIe (Crime: App/kgIIOlu (or Lt",y In 
Appell/} 119-01 / W/,R 663 rl'minded COWl,ell/m1 h 4 uwfl'.n' It> u/Jf?fuf 
"'ilholll ground)' and r!wl Ihi' ground< should be Juh,/(mli(lled and 
partirufuri;cd and lWl a mNe fi>rmulq'_ nwu1-!h ",/wI d<'1("1!1! <if particlliarily 
i,~ reqlllred may 1101 be capah/e of pr~ciu dejinilion. Ihl!)' ,,/mllid be detailed 
cn""xl1 10 umble courllO id,'1IIi!j' dea,ly Ihe mallen' rdied lip''''. 

1211 II is lhe dut), of lhe cozm!lel in drafting and a'1-!uinJ: pounds of appeol 
10 {WI re'p'"mbly lind no/ 10 Imlko! .... eeping and ulIJlIslified allad.< on lhe 
SlImming-up (If 1M erial judgt IInlns luch a//ad.:s ean he jw;lified ('id!.' 
."oaon (}9-6) Cr App R 2361- Thw;, Wlln.lri .lhf.,uld nol Ullle 0' .li1-!n 
gmUluil vi appelll unless Ih!.') arc reaWntJble, hur,. some '(01 prospect of 
l'UC('C$$ lind are SlIch Ih(ll hI' Is prep'''''d W "'!(lie hIt/n,e lhe court {"ide 



Onlu 

paragraph 1.-1 {)j Ilu:A Guid .. 10 Proc .... dilltp ill Ih .. Coun of APP<' fJ l 
Crimillal Db'isioll (Ihe Gmde ') pI/blishI'd in -- rr App R 138J 

IllJ Du Pareq J in FM d '''g (/938) 26 Cr .~pp R 111 .Iuid /lwi 

'1/ is mOSI umlllisfoculry Ih(ll grounds of up~al sl!ould he drlll'on ... -ill! 
surl! mglll'n/'s.< Ground -I is in fire follm.ing /crms "Thal rhe 
judge/ailed ad~qlt(lfe/y /Q dire('{ lhe jury as Iu the fall (mil rl'/d,'nce 10 
be ("(msidercc/ by 11/"111" , 

'II is nOI aniy placing (lll ,,"~('e_t.I"ry hurden "" Ih,' COUFf If) U,IIe il to 
<fareh throllgh the SIImming.up and the Irameripl of 1M Hidence to 

find Olll ""Mllhere may he 10 he romp/aim'd of. bUI il i.I' ulw "n)urr /0 
lhe proseculion. .... ho un emil/ed ia.bltm ... ho, ('(lSI.' III<'> hw,'e I" meel 

[23J In Singh 119~3J Crlm I.R 36 the Courl of ApfWul drfiO allention to til<' 
danger of utroclmg <ellll'tlCes from the sIImming· up "lit (if contUI ... ""n, if 
lhey hod Men '111mI'd 11/ coml.'x/ lhe) ... oll/d h""e h .... n IIl1QlyeclioJl(Jb/1' /l'ifo 
{t9-2J Crim LR -120 _" IIIi/art)'lUles (hal lhe lerms "/ (my mudir«liQn reill'd 
llpon mml be .II'/ 0'" m 1m: grllllndr. 

[24J WI!ile the grallnds of appeal shlJ/l!d be rM-"mahle fl'lf. cOI,mei.ll!oufd 
IIUI go fa fhe upposilc extreme and OI'erloading them [,.ide filli (/983) Thr 
lime.t, 2J Febrllary 1983]. '" Jqme.f,· Selh\, /2016J EII'CA Crim 1639; /10/7/ 
Crim.L.R.228 thr caliri .... arfled thai if grounds of app.'al are inexrwubly 
prolix and lIor coruolidal.:d , an Upp/icUlion for leow!' to appeal mig/if M 
ufused on the haJis fhalllO j:.Nuntl ... ,ll.'> ,tknliftable. 

1. Leal c \0 ap('<'al against conviction is refused. 

2, l.eul'c to appcala£aiosl ~L'T11eO~e is refused. 

iI 


