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Lecamwasam, JA

[1] | totally agree with the reasoning and conclusion of Guneratne, JA



Almeida Guneratne, JA

[2]

(3]

[4]

[5]

This isan appeal from the judgment dated 307 Mav. 2017 of the | Ligh Court of Fiji in Suva,
By that judgneent the High Court dismissed the Appellant’s inter-paries summons seeking
an injunction to restrain the 2 Respondent from selling, leasing. transferring, nssigning,

or dealing or disposing of the property held under Centificare of Title (O No. 41486,
hereinatter referred 10 as “the propeny™).

The basis on which the said injunction wis sought is contained in the Statement of Ulaim
and the supporting affidavit {at pages 15-22 and pages 25-31 respectively of the Copy
Record). While the 1# Respondent's statement of defence snd supporing affidavit arc at
pages | 34-140 and pages 146156 respectively, the 2 Respondent s Statement of Detence
and supporting affidavit are1o be found a1 pages 142-144 and 158~ 164 of the Copy Record

For the purpose of completing my recount of the pleadings | make reference first, (o the
Appellant’s replies o the 1* Respondent’s Statement of Delence [petpes |6t — 168 of the
Copy Record) and the 2™ Respondent’s statement of Defence (ot pases 170 - 171 of the
Copy Record), Secondly, | perused the affidavits of Satva Sekran (Dircctor of the
Appellant Company comained at pages 173-176 of the Copy. Record) and of Mr. Nikheel
Narren Nambiar (Solicitor) who had scted on behalf of the Appellant Company (at pages
222-223 of the Copy Record).

| pause at this point 1o state that, | did not feel the need w repeat the mutlers contained in
the said pleadings in detail for the reason thit, the sume stand revealed frem the judgment
of the High Count taken in the light of the Grounds of Appeal urged against it which
constitute the conspectus in which this Court needs to make a final determination as 1o
whether the judgment of the High Court bears scruting or not, The learned Judge himself
made a lucid account of the premises on which the case before him stood (vide: paragraphs
1 1o § of the Judgment) which | adop,



(6] Approaching the matter thus, | shall now proceed to examine the reasons given in the

Judgment for refusing the injunction sought first and then address my mind e the grownds

of appeal.

Judgment of the High Court (vide: paragraphs 10 to 14 of the Ju

[71  Indismissing the Inter-Partes Summons for an interim injunction, the reasons adduced by

the learned Judge may be summarized as [oflows. That:-

{iv)

)

{vi)

i1l here is mot even e siichtest alleparion aeainss the 2™ L ferndant
mor even o single demand made of (i) The fivse dme theee oy any
claim against the 2 Defendant i i the pravers . (paragrags
T of the Judgmeni).

(i) The pivoral isswe iy whether the plaintifl bas an argoadle clain

against the 2 Defendant. The SPA from which the Plaintiff's clatm
stems shows that it iy made berween the 17 Defendant and e
plaintiff. It has absolulely v conmection witl sor any relaiion o
the 2 Defendant. (paragraph 12 of the Judgment)
fifi) Cluwse 14 of the SPA providied thar, I the Fendor (First D feridant)
defaulis, the SPA shall be decmed o be cancelled and uf e ifect
There is no provision for the parchaser (Plaingiffl to apply fie Court
Jor specific performance of the SPA. This ix in sharp-contradiction
to the Vendor 's right to sue for specific performance given fo it i)
Clause 13 (c) (of the 874
The 17 Defendant having had no title wo the property in question (C1 414860 at any
time or even to CT No. 16663 the plaintifl could not have sought specific

performance of the said propertics (paragraphs 15 and 16 of the Judgment),

In regard 10 the undenaking a5 to domages, which is an integral criterion applicanle
in injunction applications secking specific performance, there is no such

undertaking by the plaintiff but by a third party. (Paragraph |7 ofthe Judgment)

The Plamtiff has not complied with the principles laid down in American
Cvanamid Co, v Ethicon Ltd [1975] AC 3%6. (poragraph 1] read with
paragraph |9 of the Judgment) (in as muchas) i did not have uny clasm whatsoever

against the 2 Defendant, let alone a good arguable one.



The Grounds of Appeal

IIJI

b

The Learned Judge erved in faw amd in fact in vefusing 1o grant an
interin tnfunction when the Appellant had estabdished the following
facts thraugh lts Affidavit evidence

(i)

[Ty

i}

fivi

v

fuil

il

{viii)

That the Appellant had an 3 March 2003 enveved inte o fegall

hinding sale and purchase agreemens with the  Firss
Hi‘.‘lipﬂlfdﬂﬂ had agreed to sell Pweee aed o ol aeroy of Tand
heing part of Certiftcate of Title No. J6663. Lot | i depoit
Plan mo. 8305 (‘the land') for the swm af S630,000.00 (w
frattdred and fifty thowsand doflarg o de Appelion

That the Appellant was at oll marerial times veady and willing
to complete the sale with the Fiest Respondent aid lad podd o
seinn of 530,000 0T ax depresit,

Thart the Firsi Bespondent had ageeed i pracare g e itdy o
the three and half aeres of land from o thid party and sell e
sane fa the Appediont

That the First Respondent in beeach af the saly and prercias

agreement failed to divelose fo the Appedfant andor lts counsel
that he had secured amew title 1o the three and half acres of
land which he was required o obtain under the sale and
purchase agrecment from o thivd party.

The First Respondent admitted by his Affidavis that he had
entered info an aereement with the Evrane af Ko Newaven fo
acguive the three and half acres of lamd

That the First Respondent was successiul in procuring o
separale ceritficate of ife fo e three amd half gores of T
and thereby oughi 1o have sold and tramsfieered (e sald lamd
to the Appeflan.

That the First Respondent wax imvalved or way instramental in
J:m':'n'g the suid three and half acves of land 1o be transfovred
fo one Afit Dushivamt Rahiat and then subsequenily o the
Second Respordond comipany i swlelely de Fiess Hesparrreleni 'y
wife held majority shaves or inrere sy,

Fhat the First Respondene was-directly involved (e havine i
sariel land transferved to the Second Respondens and did sie with
the clear intentions of defearing the Appellont v couitable
interest in the lamd wnder the sale and purchase aegreement
dated 5§ March 2013,

The Learned Judge erved in lavw and tn fact tn hodding dhat there iy mo
allegation against the Second Respordent whoen the Affidavies filed by
the Appellant provided sufficient evidence from which the Court could



r'q.'u.i'mi'n'll.r.{l' Fﬂrﬁr that the Second R:.r:-_luumfrrrr Wy el o Ponefie
purchaser of the xoid lamd

3. The Learsed Judge erved in law and in fact in holding that the Second
Rexpondent could not be restrained ax it was nof o ity o the safe
and purchase agreement dated 5 March 2003

4, The Learned Judpe creed in luw and in fact in holdine thar the
Appeltant had nho contraciual right o apply for the spegific
performance of the sale and purchase agreement dated 5 Mareh 2003
By wietue af the olanse 14 of fhe cald dgrderre il wWiew specific
performance i available o the Appellunt as an equitable remedy,

Ly

The Learned Judge misdivecied himvelf in Teow and in fact in holding
that if the “Vendor " {First Respondent) was in default of the sale and
purchase agreement. the sale and purchase areement shall be
deemed o be cancelled and of no effect when, the Appellont argued

that the First Respondent could not be reparded av having defauined
urrder the sale amd purchaye agreement,

fi. The Learned Judge misdivecied Wmsellin law amd in foct Todding fe
ever if the Appellant was entitied 1o apply for specific performance, it
could only compel the Firsi Respondent to transfer to the Appeflans
some ather price of land, when the Appellant had provided sefficient
evidence through its Affidavits ther the Second Respondeant condd mo
he regarded oy a bonafide purchaser for valuable consideration

The Learmed Judge erved in fiw amd in fact when holding thar no
sufficient amdertaking as fo domages hed been provided by i
Appellant when Ram Sami and Sons Lintted oid provide o sutficient
wngdertaking for and on behialf of the Appellans which i aereed conld
e enforced apainsi it

&, The Learned Judyge misdirected himself i law and tn facr in failing o
correcily consider the principlex stated in the cose of Americom
Cyramid Limited v Erhicon Limitod [1975] AC 396 and therehy failed

fo exercive hix divcretion in aeeordunce wirk the vccepled principles

¢ The Learnvd Judge misdirecred himself in low amd {n fact when b
embarked on resolving conflicts of evidence i affidavit as fo foaces ad
deciding guestions of law when these were matters fo be dealt with ai
frial

Determination of this Court

8] 1 shall now proceed to deal with the facal and legal issues in order 10 make o

determination as to whether the judgment of the High Court bears sceutiny or not. | shall



deal with them as follows, categorizing them as (a) The Threshold lssues (b) Peripheral

Issues.
(a) The Threshold |ssues

Did the Plaintiff have facuy siamdi 1o sue the 2™ Defendant? Was there any privity
of contract (re: the SPA in question) between them? 1f not, could the plaintiff have
maintained an application for an interim injunction which it sought sgainst the 2
Lyetendant on the basis that a prima facie case (based as it were on an apparent
cause of action) lay against the 2 Defendant? Was not the 2™ Defendant @ bona

lide purchaser for value in re: the Property in dispote?

(%] 1 shall address my mind to the aforesaid issues cumulutively for they are intrinsically

connected,

Re : Locus Standi

1] As one of the plaintiff®s supporting affidavits seems o have suggested the | Defendant ‘s
wile being a Director (a majority shareholder) in the 2" Defendant Company. there was a
link between the 1" Defendant and the 2" Defendant.  Was this suflicient 10 pierce the

corporal veil.a principle that has stood the west of time ever since the seminal ruling in

Salomog v, Salomon & Co, Ltd. [1395-9] All ER Rep. HL. 337 1 saw no exceptional

ground in the present case to depart from the Salomon rule.

Was flye 2™ t then a bomafide purchaser for value?

[1I] The deed by which the 2% Defendant purchased the property was for valuable
consideration. (vide: the artestarion clanse), 1t did not purchase the same with oy nokice
that it had been sold to any party, leave alone the plaintall, From a common sensical and/or
logical reasoning could the 1* Defendant have sold the said property to which he had not

had title? It is trite law that what one does not own cannol be alienated 1o any other,



The Appellant’s contention that, the Appellant had an *equitable interest’ in the property

(2]

(13

[14]

[15]

i16]

“I

[17]

An “equitable interest” in law is an interest held by virue of an equitable title (that is. a title
that indicates a beneficial interest in a property which gives such a holder the right o

acquire formal legal title) or claimed as an interest held by a trust henefician

The present case is not even a far cry from that kind of situation, Moreaver, having regard
te Clause |4 of the SPA read with Clause | 3(¢) thereal, the plaintfl itseli fatled to perform
other abligations it was required to fulfil and further, Clause | A ol the SPA put the final 1id
on other claims he might have had even against the |* Defendant, leave alone the 20

Defendant,

Inany event, could a party (the Plaintiff} have had an equitahle interest in a praperty that

had been sold to another? (the 2™ Defendant)

2% Do femela

._. }|1

T {Was there

In the background of the aforesaid factors, could it be said that, the Plaintif had a cause of
action to sue the 2 Defendant? Was there privity between the Plamtiff and the 20
Defendant?

I think not.  As to what constitules a cause of action | venture 1o extract from decided

precedents as follows:

ifUhes o e i
(1) It is a set of facts that gives rise to an enforceable claim .. comprising every fict

which il traversed the plaintilT must prove in order to obtain judgment.

Sl



[E8]

[19]

(20)

[22

HIE It is simply a factual situation the existence of which entities oE person Lo obiain

from the Courts a remedy against another person,

{iiih ... any facts or series of facts which are complete in themselves v found a elaim
{for relief), (vide: Dean v Shah [2012] FIHC 1344; Read v Brown 22 OBD 128,

Letang v Cooper [1965] | QB 232 at 242 — 243 and Divminion losurange
cific Buj [2013] FIHC 6335

ing Solutio

While deriving guidance from the aforesaid precedents and reading between their lines, |

venture fo construe as to what constitutes a cause of action as follows,

A cause of action is that which a plaintff must disclose in his claim aguinst o defendant
based on a right existing in him whether it be in contract, trust or a duty or obligation on
the: part of the defendant owed to him referable 1o a statute, comman law or equity. In all
those instances a plaintiff must disclose in his ¢laim a NECESSary Nexus or privity between
him and the defendant. In other words a plaintiff is required 1o disclose a defendant’s

liability 1o be sued in an action.

In doing so, | have re-iterated what | opined and held in this Court's decision in Fiji Rughy

Union v Cardsfee Jee Ltd. & Anr. (Civil Appeal No. ABU 0053 of 2017 — decided on

30 November |8, with Basnayake and |ecamwasam JJ's agrecing).

ima fcie ciifim o

it e 2™ Delomdang?

Following upon what | have anticulated above, 1 have no hesitation in saving that, the
Plaintiff had failed to disclose 4 prima facie couse of action entling it o an interim
imjunction against the 2" Defendant Failing in thas (uest o establish any privity by the
PMlaintiff with the 2™ Defendant,

Did the application conform 1o and satisfy 1he principles laid down in the Cyanmid




[23]  Ithink not, [agree with the leamed High Court Judge's conclusions on that.

[he Peripheral Issues

[24]  Those issues relate to the (a) undertaking as to damages (b) the relevant clauses in the SPA
and (¢} 1.'-n|'|$l.!i.'|1..ll.‘|'|||.'_'r Lhie u\-ﬂiiﬂ-h”llt}' of other remedices that may hove boen ppei 1o the
Plaintiff. But, given the fact thay, that is a maver for the plaintiff azinst the 1" Pefendant,

| shall not address those issues for the purpose of this Appeal,

Re : Respondent's submissions made at the outset of the hearing hefore this Court and the
Court’s Response thereto

[23]  Mr. Sharma (Counsel for the Respondents) submitted at the outsel thut, the hearing of this
Appeal has been rendered academic since the 2 Defendant has been struck off from the

proceedings in the present case.

[26]  However, Appellant’s Counsel was nol amenable to that application on the grounds thar:-
@) those subsequent proceedings are not pan of the record.
th)  the suit in appeal as well as the High Court action are still on oot against the |
Defendam and;

{c) Mr Sharma has entered appearance for the | and 2™ Defendants (1 amd 24
Respondents);

[27]  Accordingly. 1t is in view of those submissions on thal aspect that this Courl, in its

diseretion, proceeded to hear the appeal.



Coneh

[28]  For the reasons stated in this Judgment, we see no reason W interfere with the conclusion

reached by the leamed High Coun Judge in dismissing the Appellant’s (Plaintiffs)

application for an interim injunction.

Jamicel, JA

[29]  lagree with the findings, conclusions and proposed orders of Almeida Gunesaine, 1A

Chrders of Court:

I The appeal iy dismissed

2 The Appeliant shall pay as Cosis to the 1Y awd 29 Respondents o suny of 55,000 (4 (82,300

a piccer within 21 days of this Judement

3. Thix sum shall be in addition to the cosis ardered by the High Court 1o be praicl to the 2
Defendant (2™ Respondent),

!

Hon. Justice 8. Lecamwasam

TI:_I-fI ¢ I gk
Hon. Justice Almeida Guneratne
LSTICE PPEAL
-
Iﬁx'-"-"d””fﬁ

Hon. Justice F. Jameel
JUSTICE OF APPEAL
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