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JUDGMENT

{17 Tagree that the appeal should be allowed.

Chandra JA

- [2]  lagree that the appeal should be atlowed.
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appe; 0 the colirt an o quesi ‘f‘ ,,aj ﬁnaljudgmenrso Iw
Hrgh Court gz’wm in the axercise af the appellate Jurisdiction af the High
Court”

Since the decision of the High Court is an appeal from the LTAT, it is an exercise of its
appellate jurisdiction in terms of Section 48 of Land Transport Act 1998, and: che appeal

to:the. Court of Appeal is only on an error of law in the Judgment of the court below.

Appeak Grounds are as: t‘ollost




3  That dge erred in law in holding that the Cod ‘@fl’raefzce or Code

{(ii)The Res ‘
and’ conditions’ af Autfzo

fo be provzded to t}w Appeﬂam ﬁ;r purpos&s o,; the "Show Catise prae'eedi‘ﬂgs

i ",e%: e, red ;in haldmg that the Appellant was not denied namral ;
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1.

prror. o ngmg _thetAppzliam dn o)
hotice..

11,

Motor Vehwie Dealmg Busmess Iiceﬂce

12.  Thatthe Learned Judgeerred in-law in:not holding that the Appéllant syffered
grave prejudice and business losses by the wrongful cancellation of its Authorised
Motor Vehicle Dealing Business licence.

13, That the Learned Judge erred in law in holding that the Respondent look into.
consideration the consumers, stake holders-and Appellant’s interest in cancelling
the Appellant's Authorised Motor Vehicle Dealing Business Licence.

14, The Learned Judge erved in law in failing 1o consider the submissions of the o

Appellant «as such Learned Judge's decision s w nd e ‘
tantamount to @ wrongful exercise of discretion havmgregm'd :tarall“ the faw;s and’

circumstances: of the case and evidence on the whole.”

At the outset the Appellant had abandoned certain appeal grounds and only relied on

appeal grounds 1, 2,4, 6, 7-11 in their grounds of appeal filed and stated that they ate all

questions of law.

A question of law was discussed by the House of Lotds in R v H [2007] 3 All ER 269 at

302303

‘m P"@per aonxt’mction A BRI T A

wztiz' jurm&crmn only m respeat of questmns of Iaw, have stated tha: the“'
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. [12]

3]

(14]

it abstract and thereywere several attemy

not be answered

: veexamples of “a qmstwn}_ .
of law™ and rio cmmpwhen&xve definition can fitall the: s1tuatmns ' S

Appeal Grounds 3 and 5 were abandcmed at the hearing and appeal gmunds from 12-14
wete also abandoned. There is some ebvmus ove:lappmg of the gmunds of appeal and I
will discuiss them affer grouping them, in this judgm nt.

Before cancellation of the licence a shaw cause letter was sent on 24 January, 2014
and in that letter 4 specific incidents were: stated. It also contained specific dates

and remarks relating to those incidents and requested the ppetlaut to show cause on.5
Februaty, 2014, in terms of Regulation. 32(1). of Land Transport (Vehlcte Regmtration

and Construction) Regulations 2000 (the Regulations 2000). So the Appellant. could

5
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[1s]

the import documentation with the mieter- readh

respond through weitten reply and of oral representation in regatd to spscific incidents

stated in'the show cause letter.

There were 4 specific aomplamts or incidents suppartmg the allegation

or “incompetence’ of the conduict of the Agpellanu that were requzrad to beiex laxned or

show cause on the date of hearing scheduled for 5 Februdry, 2014, The determination
of ‘“impropriety’ and or “incompetence’ or ‘any other réason’ can be a ground for
cancellation in terms of Regulation 32(1) of the Regulation 2000.

Each and évery such conduct should be investigated and considered inthe circumstances
of the case. The cumulative effect of such: dcts, where consumers have beer taken for a
ride, can also be considered as unfit for the issuance of AMVD licence, Consumert

protection, unethical conduct in industry affécting other players in the market as well as

impact on overall image of the dealers in the Second hand vehicle market due to

misconduct, are some of the considerations of a regulator such as the Respondent,

Code of Conduct or business éthics may address such improper conduct and be of some

relief to the unsuspecting customers who invest a suibstantial amount of money to
purchase a used vehicle and also for other stakeholders. .

‘Though theéte ate inherent risks in purchase of a second harid vehicle, odometer

tampering is an act that can'be casily be detected by AMVD licence holder by comparing
1gs before clearance of the vehicle: from

pott, ot sale of such vehicle,

In the tabulated part of the said show cause letier, the last matter was dated as
“15.10.2013" and against this date the-only reference is 4 Remark - ‘Investigation done
on above’. mesaba\ra rreférencé iﬁ.tﬁeﬁtableswa“s:«aﬁ odbmetér tampeﬁﬁgfresgatding 'vehieﬂfe |

avaaliahle; before LTAT and ,lfthm ‘was ‘any zegmem@m fgr .ﬁ&idl.ﬁﬁllﬂlt m.ananals t:he
Appellant should have requested for such documents before the hearing at LTAT. Even at
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~ the heam;g before the Respondent*s Bo;w, AI?,_ kf"issue of not
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powers: are: »g,ramed, fer L-:IAT 1o ﬁmcmn as an mﬁgpﬁﬂdent .bogy: for determination

: 'Zhere s likewise o pmmtxan for commission‘or committees of inquiry: Badry v Director of Public Pmsecuﬁcn
[1983‘} 2AC 297
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[25)

[26]
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without being hmdered by strict legal technicalities as to- demsmn& and it can- also make
orders that are * jusgand easor '

able’ eonstdermg the circumstances.

The Appellant explained its posmen it regard t to the: aﬂagatmns against xt ina letter dated

3 Febma;y;, 2014, If it requ "ijgn or mformatxon about the: contents: af

the show cause lettet; it could have requested that from the Res;:ondent but did riot do so.
The Board of the Responderit despite the request of the Appellant for the vacation of the:

hearinig on 5 Februaty, 2014, had deliberated the show cause letter and had decided to:
cancel AMVI licenee issued. (See page 430 of Record)

According to the minutes of the Policy Meeting the Board of the R,esﬁ'deht stated as
follows:
‘The Managing Director for Nativa Holding had emailed the CEO this

morning; to say.that he would not be avatlable for the Show Cause Hearing,
even. though he had rece;ved the notice of hem'zng , which was noted,

Members dehberaied and resolved to ‘CANCE
Holdings dué 16 many complaints . , cle buyer. ;
bought defective vehicles which were not complying 10 the vehicle standards.

the AMVD licence ﬁ;r Natzva:

Aliﬁéugﬁ: there was no evidence of impl‘einent,aﬁﬁon of th'e same of even informing the

decision of the cancellation of - AMVD to the Appellant the Respondhm allowed the

Appellant to reply to the show cause letter and this reply was throvgh a letter dated B

February, 2014, together with oral submission before its Board on 14 Febwary,:l@l‘l,/

It the minutes of the board meeting, on 14 Febmasy, 2914 there is na referencé to the
Appﬁllant‘s reply to the show cause letter having: been rac’iu ved by f :
Though the Respondent had granted «h . Appellant a secoiid opp

before them, but mote importantly what happened. to the earher decision taken in his

absence was not stated. One would imagine that it was.set aside or quashed since there

wiis a frash hearing on 14 February, 2014. Though this was the preferred procedure to be

adapted, absence of that would not itself vitiate proceedings before the Board, which I

discuss later in detail.

itj'(“’ofa heanng‘ i




[28] On the 14" Februars

ty, 2014 the Managing Director of the Appeltant was given an

opportunity to appeat before the Board and he had submitted a detailed written reply to
the shiow cause letter. The show-cause letter-does not state: the mode-of reply hence the
Appellarit could reply in w

iting and, or through oral submissions.

[29]  In the said response, the Appellant had teplied in detail, to each and every complaint
" contained in the show cause letter of 24 January, 2014.

er [1918] A.C 557 the Privy Counsel held that a .

[30] s ; ot
‘decision taken ex paﬂe by an authanty m breach of riles of natural justice,

¢an be cured
by the subsequent grant of a fair opportunity of hearing. When the ex parte determination
is yet to be executed the same can still be reviewable by the same authority that took the
deciston. i

ion can be varied or rescinded.

311 After grantmg an opportunity of hearing, the eatlier deci
; eull Vs Knaggs and another [1918] A.C 557 an ex parte decision was not ™
reversed after the hearing where both patties were heard, but was held valid in law as to
the-compliance with the rules of natural justice;

[32] Tn another case in Canada , in  Registrar of Vehicles v e
Transfer Ltd (1972) 26 DLR(3d)112 the opportunity i
permit was allowed only after it was revoked. The holder was given an opportunity to
persuade the Registrar to revoke the cancellation, but it was held that there was a
compliance of rules of natural justice. |

fheaﬁng of the halder of vehicle

[33] Also in the case of Pagliara

¥ _AG [1974] INZLR 86 it was held that additional
procedure for a fair. hearmg woulci not frustrate an earlier decision that was made without
hearing both parties. It was held, that after compliance with the rules of natural justice, if

? Wade H.W.R and Forsyth C.F/, Administeative Law, (11 Edii(oxford) 5 430 ot note 365
.




35]

[36]
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 the faets are such the decision should not be reversed; such a:decision can be taken and it |

was not quashed for initial error.

who was deprived of & hearing was later tcd a hearing,
When a fresh hearing is condusted it should not be pre-determiried at the outset, So, the
response needs to be considered, and in this case the response was ignored by
Respondent,

Though a decision was taken in the absence of the Appetlapt no steps Were taken to

‘implement the same. The Appellant was given an opportunity

of Respondent again and he did 50. He' had also submrtted B wrftten raply to the show k,

cause letter. There is no evidence that this detailed letter of 13 February, 2014 was

considered by the Board of Respandent or LTAT. Even the minutes of Board Meeting on

14 February; 2014 indicate ‘that the Appellant was interrupted from making his = 4

submissions, before affirmation of cancellation of AMVD licence.

An issue was raised ‘a5 to the manner of conduct of the second hearing on 14 February,
2014. After the oral hearing on 14 February, 2014, it is recorded in the minutes of the
Board as

foémbers defzberafed and resolved that the Manager Lega&‘ fo d:iscuss the

'kin”the ever}t that. Na!ww se“eks a ;udmal review”

So the ‘Board had indicated tv cancel the AMVD.." but took further precantions to
safeguard them from possible litigation and had sought legal opinion from the Manager

Legal Services. The decision to cancel was already made by the Board on 14 February,

2014 or they have affirmed their earfier decision but due to abundance of caution sought

legal opinion before implementation, of that. There is no evidence that before
‘the letterof Appellant. dated 13 February, 2014 was considered,
anid this error of law was not discovered by the'

cancellation of A} f‘;j;:ﬁ

Respondent.

In the minutes of the Board Meeting held on 14 Aptil, 2014(p 452 of Record) it was.
tecorded that the Board at its meeting on 14 February and 11 March 2014 had proposed




cangellation of AMVD licence based on breaches of vehicle standards and comphance

natur,al: }u tice to 'AQD@H&M@

[39] 1 now constder the gmunds of appeal that were reli od by the Appellant and whire
appropnate ‘had clustered them in order to preven

Appeal Ground 1 |

[40] A diseretion is granted to the Board of the Respondent to ascertain what {s improper

o conduct of deater of second hand vehmles There were 4 specxﬁc complaints and the

i orally and: also throughv written reply. The

decision was taken to: cancel AMVD on the same day and there was no evidence: that
Appellant’s reply dated 13 February, 2014 was considered. Since the Appellant was
given an oppertunity to reply, his reply dated 13 February, 2014 must be considered by e
the Respondent. (See Regulation 32(3) of Regulation zoeo) ¢

Appeal Ground 2

[411  The words © rmpropmety and mcompetence and “for any other reason’ are cantained in

J*‘ L
or hér by regfst ed p
or at his or her piace aff éusmess,

cer if aate af regzs.,,,vdtfan and show cause why it shou jd not ewc&imelled

(2 j.;natwe served under sub-regulation (1) must state the grounds of the

ity miust, when proceeding unde sub-regulation (¢ 1), take into
o the matter stated in the iy evidence given, and may
| cancel the cartxﬁeate or regzstratmn (emphasis added) o

1




b s anii i

e

)

44]
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“There was no reqmrement to give a- prec;se def'mttian to the words. ‘impmprlety or

“incompetence’, the scop@ of the g)mvxsmn is wide and may enaapsu}ate any eondyct of: a
“dealer that can be- consldered unsuitable as it states ‘any’ other reason’. In such a situation
theére is no need to atteript to define "mempnety of ‘incompetence® since the:
seaneellatxon ¢an: also be due fo ‘any other reason’. In ordar to deprive the leg;t}mate
, ;expeotatmn ofa lieence hcﬂder, the alleged misconduct should ba such: as, na

dealer unfit to hold AMVD

 licence:.

The emphasis on Regilation 32(1) of Regulation 2000 was. on the provision that the
vehicle dealer is unfit fo operate & vehicle: deating bas*fness This has & wide meaning but
in the application it should be relevant to the alleged conduct as ‘the eancellatmn of a
licence is the last resort and it can have very serious financial ..cansequeneesh So the
reason for cancellation of AMVD licence can be the curnulative effect of many incidents,
that makes a dealer unfit to'hold AMVD licence,

Regulation 32(3) of‘Re**gulhti‘én 2000 makes it imperative for the Respondent to consider
the show cause letter and ‘anyevidence given® in: regard to allegations contained in the
'show cause: [etter. The: ReSpondent failed to consider the letter cxf I3 February, 2014 that
replied to the show cause letter.

‘,that the Respcmdent cons1ders unfit t6 ,cperate a va.‘_.icby« t k_qalmg; busmass as the

* regulator:

. Appeal Ground 4

| ',[“46]:

Code .0’1’5‘?&:5@&3’0@

(_Z;,@d& o,f -«Ctm,duct ar gq:delines: .fo,r b,e,;st pra;ttwe& in; th:s ,,nmport;ant; area rof bllsinessfv Igt
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[48]

[49]

[50]

e

- through selfiregulation and or through “soft law”,

The ty of my availab I to all the stakeholders including general .
public is vital and it rests with Respondent. The purchase of a used vehicle may pethaps
be the only way to-own & vehicle:for a considera

ble portion of the population in Fiji, due -
to economic reasons and a Code of Conduct of dealers is'a way to regulate the conduct

The date on which the Code of Conduct of second hand vehicle doalers was made and

published was not axéaitaﬁte at the hearing. Appélfaﬁt was fssued with AMVD licence in
2004 ‘and as a company engaged in such industry for over 4 devade in Fm cannot be
gxpected 1o state that: they were unaware of such a Code of Conduct, specially when they
were accused of breach of the Code of Conduct earlier through a strong warnir
18 December; 2012 (page 367 of Record of‘HkghCGurt)

In any event, 'When* the Code: of Conduct was: made, and ‘when it was available to- the
Appellant and’ other s&akeholders are questions af facts that should have been raised in

LTAT or hcarmg before the: Respondent and no such issue was raised before LTA’
cannot raise such an issue in the court below as it was confined to errors:of question ‘df -

law of the decision: of LTAT, and appeal to the Court of Appeal g agam confined to

‘errors of law in-court below,

The Appellant was issued with a Stern Waming on 18 December, 2012 with regard to the
vehicle FZ.671 and stated

13

ng letterof




‘Iha Authaﬁty is most car:cemed that a vehicle in such appatlmg condition
was .sold contrary to the conditions of Authorized Motor Vehicle Dealer
[AMVD ] licence.

Inview of the above you are hereby issues
terms of the AMVD licence and COP [Coy

ith a.stern warning fo: abide by the
rf‘tztwe]

[51]  So, everi as-early asin 2012 thé Appellant was given a stetn warning for not abiding with

the terms of the Code of Conduct and terms of AMVD licence. These ‘allegations again
appear in the letter-of cancellation of AMVD but, importantly there was fio evidence of‘
the Appe{lant seckinig any explanation 83 to Sich breachas, from the Respﬂmden:, :
indicating bis kttowledge about the existence of the Code o iConducthQde of Practice,
The Appellant is legally obliged in terms: of Regulation 31(8) of Regulation 2000 to
cottiply with, the “Code of Practice,” '

Appeal Ground 6 and 7

{52] The grounds for cancellation are the specific complamts stated in the show cause letter.
LTAT as well as court below had sufficiently dealt with the issue whether the show cause
letter had complied with Regulation 32(2) of Regulation 2000. I cannot see that thete was
an efror of law by the court below.

Ground 8
(53] Both the court below and the LTAT had held that technical reports of the Respondent

were not tequired to be disclosed to the Appellant, 1
disclosure. tn'my judgment such reports were not.
idential unless there are good ‘reason

{ reason was given for such. non-
,, iﬁeﬁi from: disclosure and camot
They may be technical, but
should be released on request as they were the: basrs of allegations contained in the show

cause letter, Why such a technical report relating t

cause' letter shbukd not be disclosed needs to be ex;nlamed by ithe party refusing to

disclose and there is o such reason given by Respondent. So I do not: agrae with the seid
o findinig of the court blow as well as the LTAT,

14
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[54] 'When the show eduse letter had referred to 4 report at least it should have been made
~ available for the Appellant to reply on e ittespec
technical in natute

ive of such reports being

(5]  If the entire investigation report canniot be released due to revelation of some confidential
information éf‘g -?in‘f arder to pmtejef some i Uants, or wmﬁsf leblowers -or some

legitimate restrictions af some parfs af that if’ thatnceds protectnon fwm dtsclosure, with
reasons:for su fh;fnon-dlscmsuré

[56] Though the Respondent had not gwen investigation reports to the Appellant with the
show cause letter, such reports were not requested by the Appellant, in hig letter of 13
February, 2014 or in his oral submissions before the |

spondent’s Board, There were

reports of the Respondent available at L]

T, and:the Appellant hiad access to them at the -
hearing before LTAT. | B

[57] Inthetext Admmrsttatwe Law by Wade H, W E. Forsyth C. E (1 1" Ed) p 470 stated,

examing evxdence submltted to a-tribusial Inmally when there was an oppartumty for'the




[59]

[61}

(3]

same party later to examine the same
 Cmrs[1978 2 AIER 1033] and Mora

‘The Appellanits had an opportunity to examine the reports of the Respondent in the LTAT
- and, call evidence to. counter them through oral ‘or documentary evidence before the
 LTAT.
Ground 9 and 10 and 11
1601

Rules of natural justice were not complied with by the Respondent as well as the LTAT

and this issiie I'have dealt with earlier in this judgment and that is an error of law in the

finding of the court below. The decision of court befow at paragraph 24 stated that the
Appeliant’s letter of 13 February, 2014 was considered by the Respondent. However this
is not supported by any evidence. As I stated earlier an ex parte

parte decision taken can be
reversed or affirmed after hearing from the Appellant. The reason for taking ex parte
decision was also:net unreasonable ‘in the circumstances of the case, but when thé

Respondent decided to offer an opportunity to the Appellant, his written reply must be

considered before cancéllation of AMVD hcence

There is' evidence that the Appellant’s oral submission was cyrtailed and or interrupted
and writteri reply were not considered before taking the decision for cancellation, There is

& right of Appeal to the Respondent’s Board against: cancellation: of AMVD: ficence in
terins of Regulation 34 of Raguiatian 2000, before appeahng tor the LTAT, Though |
the Appellant had appealed to/the board of Res;mndentathere is no evidence of that appeal
being considered.

Appeal against
‘Regulations 2000,

There was no evidence of the Board of the Respondent considering, the

VD licence as required by Regulation 34(1

Though the Appellant was granted an opportunity to show cause, the Resporident had
failed to consider the reply to the show the cause letter and or oral subim

lons: made
before the: decision for cancellation of the AMVD: licence, After the decision for

P Wade H. W. R, Forsyth.C. F, Administrative Law (1 1% Edi) p 471 footnote §14

16




was taken the right of appeal to Respor
~ 34(1) of Regulation 2000, was also not considered, These acts individually and

dent’s Board in terms of Regulation

B k phs 24 arid 25 of the decision 6f the court be[c)w) ‘T‘hxs is g legmmate concerti ef '
the coutt below,

[65] The appeal is-allowed as the appellant was denied riatural justice by the Respondet as
well as the LTAT. There is an ertor on a questions of law alone in the decision of c&:zu?t
the below that can justify the setting aside of the judgmient of the court befow. T
‘ 'Requndent must cqnstder‘tha Appellan
Regulation.

s teply to the show cause Tetter in termy of
(3) of Regulation 2000. Non-compliance of that mandatory provision is an
i court below in paragraph 24 hele that the Respondent had considered. .
the Apf;‘&ieliam‘fs{ response but thére is no evidénce to support that. So the dﬁclsl, n of the

low is set aside. The decision of the LTAT is also set asids.

ertor of law.

The Orders of the Court are:

}‘High C’”zm‘ dre set aside.
2. The deczsron of the Land Transport Appeals Tribunal dated 12 December 2014 is set
aside:
3. The decision of the Board of the Land Transport Authority dated 24 Aprz?é’ﬂM is set
C aside
4, The issue of the Appellant’s Authorised Motor Vehicle Dealer’s licence and the shaw
cause letter is remitted to the Land Transport Authority to be determined according to
5 Each party to pay its own costs n this appeat and in the praceedmgs before the Tribunal
and the court below.
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Hon. Jﬁsﬁﬁe,l);f

z~.,-:,.—‘;~,‘;” !

 Amaratunga
JUSTICE OF APPEAL






