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JUDGMENT OF THE COURT

This is an appeal against an order for retrial made by a Judge of the High Court

on the 27" July, 2007 on one charge of rape. The

appellant was given k'aave by

the single Judge to appeal to this Court on the 18™ March 2009.

2. The appellant had been tried in the Suva Magistrates Court between the
26 November 2003 and 16% October 2006. Judgment was delivered on 2™

February, 2007 convicting this appellant.




3. The complainant was the first prosecution witness. She stated that she
was a student boarding at the Kadavu Provincial $chool on the 13 November
2003. The accused was a teacher and lived with his wife on the schooi
compound. At about 7pm on the 13% November, the accused ordered her to go

to the dormitory because she was sick. When she got there the accused had the
" matron send her to his house to get medicine from his wife, who was the school
nurse. The accused intercepted her and took her|to another teacher’s house.
When they got there he asked her to kiss him, and on refusal he "started
touching her breasts. She pushed him away and ran off but the accused caught
her and dragged her to another house where he rapgd her.

4. After the rape she returned to the dormitory when she says she told other
girls what had happened. The inconsistent evidence from those girls was one of
the principal factors in his appeal being allowed.

5. An appeal against conviction to the High Court was successful. The
learned appellate Judge after allowing the appeal then went on to say this:

“"Both counsel addressed the court on what may be done should the
appeal against conviction is (sic) upheld. The court had carefully
considered the submissions made. In the opjnion of this Court the wider
interest of justice will be best served if there is a retrial of the charge in
this malter.” (para 40)

The interpretation and rationale for this paragraph eventually became
pivotal in the hearing of this appeal against retrial. ’ '

6. The appellant certainly would not and does not argue that it is not within
the discretionary powers of the Judge to order a retrial on the charge of rape.
That power is found in s5.319(i) of the then operatjve Criminal Procedure Code,
Cap 21. What is in dispute are the principles which should be considered by the
appellate Judge leading to the exercise of his discretion to so order.

7. In addressing this very issue the Privy Council in Au_ Pui-kuen v.
Attorney General of Hong Kong [1980] AC 351, said:

"Wo judge exercising his discretion judicially would require a person who
had undergone this ordeal once to endure it for a second time unless the
interests of justice required it.”

Lord Diplock then went on to say in the Board's opinion:

“to exercise it judicially may involve the Court in considering and
balancing a number of factors some of which may weigh in favour of a
new trial and some may weigh against it. The interests of justice are not
confined to the interests of the prosecutor and the accused in the
particular case.” and later,
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The Respondent’s Reply

11.
material inconsistencies in the evidence of the two

12. Counsel for the State submits that there
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Analysis
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Counsel were called upon to address the appella
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Conclusion
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21. The fundamental problem is that we just do not know what he
considered, and consequently cannot safely say that his discretion was properly
exercised.

ORDER ,

This Court allows the appeal and orders that the order for retrial by the High
Court Judge be set aside.

Madigan, JA
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