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Date of Judgment:

JUDGMENT OF THE COURT |

(1]  Introduction

The Appellant which is the proprietor of the Lautoka Hotel iappeals against

an award of $50,000 general damages, special damages and costs which

““was ‘made in favour of the Respondent in the High Court in Lautoka on ™

the 9 of November 2006. The Respondent had claiméd damages for
injuries sustained by him after he slipped and fell in the L_éutoka Hotel on
the 15" of August 2000.
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The Respondentis an amputee, having lost his right leg V\?hen he was 20
years old. At the time of the accident he was 40 years old and at the time

of hearing of his claim he was 46 years old.

The Kespondent was mobile on crutches and chose td use these as
opposed to prosthesis as he found it easier to balance He was using

crutches at the time of his accident in the Appellant’s pr emgses.

The Respondent was a frequent visitor to the Appe//antf’s premises and
although being an Australian citizen, was a resident of Fiji ffor the previous
4 years where he carried on a business manufacturing ﬂishing tackle for

export to Australia.

The Accident

The Respondent stated in evidence that on the 15" of August 2000 he
attended the Lautoka hotel restaurant for breakfast which 'he did on three

to four mornings per week. Shortly after leaving the restaurant he

realised he left either his keys or his diary behind (it is mmatenal which)
and telephoned the hotel as to his loss. He then Went to the hotel
between 10.30 and 11.00am to collect his lost property. _ﬁe went up the

steps from the footpath to the restaurant, opened the doo? took one step

dnd chen put hIS cr utch ouL for the sccond step vvhen he shpped and he

m h:s ngnt shou?der on the mdge of a Smai! ra;sed d,zs and shd mto a
flower pot. He testified that having spent 16 years on qruiches he was
always alert for slippery floors. He said he was familiar vvitfh this particular
floor due to the regularity of his visits and he knew it to be a dimly it
area. As he entered the restaurant he could see one of the attendants

near the bar and then slipped. He said to this attendant, W/)y aidn’t you
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put a sign out, someone will get injured”. The attendant sazd "We don't

get given signs only a sign on the bucket”.

This was a reference to a mop bucket being used to mopé‘the floor. The

mop bucket was identified as carrying a warning Sig;n on it which
contained an image of a man slipping and underneath that in capital
letters the words ‘“caution” and underneath that, “wet floor”. The

Resporndent said that he was not warned by anybody or ané/thing when he

entered the restaurant that the tiles were wet. He said the door was
closed, as it always was, but was unlocked. The door wasﬁcovered with a
reflective film or tint which made it impossible to see in’co? the restaurant

!

from the outside until the door was open. o

He testified that after the fall he was in extreme pain buit there was no
visible damage. He went to see a local doctor who told ﬁim that he had
not broken anything but after three weeks he travelled béck to Australia
where he saw a doctor in Adelaide, his home city, who saiid that he had a
massive tear of the tendon which was not visible but coulc% be seen on X-
rays. He then saw an orthopaedic surgeon on the 117 o[f October 2000
who diagnosed the problem but could not operate for a further three
weeks. The Respondent then returned to Fiji and tra;velled back to
Australia on the 31% of October where he was operated oﬁ by Dr Andrew

Saies in Adelaxde On tctummg to HJI fon his Court actlon the P/a/nt//‘"f

* was examined by Dr Joeli Mareko on the 18" of Sep’w—*mbes 2006. He

gave evidence that his shoulder was now tighter and o;lff and not as
flexible as it used to be. He found he was unable to mof/e as quickly as
he could in the past where it is clear he had been an éthletic person,
despite his disability.
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On being hospitalized for the operation he spent some; three days in
hospital and was not able to use his crutches for a fuft:her two weeks
which necessitated the hire of an electronic wheelchair. Héss arm was in a
sling for about 6 weeks and on the seventh week he reco;.fﬂmenced using
his crutches. During this period he had care in his house for a few hours
per day for five weeks. He was taking pain killers incluﬁding Panadene

forte.

He was cross-examined extensively as to his experience vaith tile floors in
Australia. He said that in general the floors were not as sIéippery as those
in Fiji but in any event he was aware that the tiles in the Appellants
restaurant were slippery but he was not aware that they were wet on the

morning that he entered and fell.

Dr Joeli Mareko gave evidence that the Respondent had suffered a rotator

cuff injury to the right shoulder and had had tendons repaiired. Dr Mareko
said that on examination he could hear crepitus in the} shoulder and
thought that there would be an early onset of osteo arthrijtis. Dr Mareko
acknowledged that the Respondent’s upper limbs were used for more
weight bearing than the normal person as a result of htm travelling on

crutches due to his amputation.

The two female employees of the Appéllant who were ipresent on the

morning of the accident gave evidence on behalf of the/fppe//ani Robina
Sami, who was no longer employed at the hotel at théa date of trial,
recalled the Resporndent coming for breakfast as he regulaﬁrly did and that
after he left, he had telephoned about the loss of his %propeﬁy. She
confirmed that his keys were there. She then put his keys§ behind the bar
waiting for his return. She said that the Respondent camefback about ten
minutes later. There was nobody in the restaurant ithen and they
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commenced mopping the restaurant as soon as it was enf';p’ty every day.
The other employee stated she was using a vellow bucke’céon which there
was a caution sign but she could not recall which wéy ’che bucket was
facing and whether the sign was in fact visible to a persén entering the
restaurant or not. She acknowledged that one could noit see from the
outside until the door is open and the door was alwéys closed but
unlocked. She recalls that on the next morning when the Respondent
came in for breakfast the then manager of the hotel spoke to him and

gave him a free breakfast.

The manager said that as a result of comments made by Occupiers Health

and Safety inspectors who had previously stayed at _the hotel, the
coloured buckets with the warning "s/jppery when Wel”on them were

purchased for use in the restaurant and throughout the hotel. He said

there was a sign on bofh sides of the bucket. Theglearned Judge
commented on this however, that the bucket was round and it appeared
that the signs might or might not be visible to a person apiaroaching. The
manager also acknowledged that no signs were provided%apar’c from the
bucket.

The Law

 Section 3 of the Occupiers Liability Act Cap. 33 provides:

(1) The provisions of Sections 4 and 5, shall have
effect, in place of the rules of the e@mﬁ%ﬂn law,
to regulate the duty which an @cczéfpier of
premises owes to his visitors in re.%ﬁ@cf of
dangers due to the state of the premis@ or to

things done or omitted to be done on z‘h;em.
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Section 4 then provides:

The provisions of Sections 4 and 5 shall
regulate the nature of the duty impass’e@ by law
in consequence of a person’s amupé&‘ian or
control of premises and of any im/ifa-i'ﬂi"iaﬁ or
permission he gives, or is o be i‘ré&ai‘eﬁ as
giving, to another to enter or use the p/é*@miﬁeﬁ,
but these shall not after the m/@é of the
common law as to the persons on whom a duty

is so impaosed or to whom it is owed; ...~

(1) An occupier of premises owes the same duty,

(2)

the common duty of care to all his visitors,
except in so far as he is free to apd does
extend, restrict, modify or exclude his duly to
any visitor or visitors by agm@n;@ﬁi‘ or

oltherwise.

The common dutly of care is a dutly to take such

care as in aff the circumstances of the case is

Jeasonable to see that the visitor will be =

reasonably safe in using the premises. for the
purposes for which he is invited or permitted

by the occupier to be there.
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(4) In determining whether e @wu}wi@r of
premises has discharged the mmmcm%duiy of
care to the visitor, regard is to be had m atf the

circumstances, so that, for example-

(a) Where damage is caused (o a
visitor by a danger of which he /pfad
been warned by the occupier, i’/ﬂ@
warning s not to be i'r@ai'eéa;
without more, as absolving zf’!?m
occupier from lability, unless in é’a/i
the circumstances it was enough ﬁ‘@
enable the visitor to be 1‘@@5@17&@3/}'

sare.
,,,,,,,,,,,,,,,,,,,,,,,,,,,,

(G) For the purposes of this section, p@m«iyﬁy who
enter premises for any purpose in the f@x&r@ig@
of a right conferred by law are o be ﬁi‘é&md as
permitted by the occupier to be there for that

purpose, whether they in fact have his

permission or not”,

[14] The old common law attached special significance to kniowiedge of the
dangerous condition of premises by either occupier or visi‘icor. Knowledge
by the occupier was essential to his liability to licensees, but to invitees his
duty was to warn of dangers of which he knew or ought to have known —
including, where appropriate, a duty to inspect periiodically. This

categorical distinction has now disappeared and liability WIH depend on
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what in all the circumstances of each case reasonable caré demanded for

the safety of the particular entrant.

The visitor's knowledge of the danger used to preclude afll recovery; the
duty to licensees never extended to other than ”Concea/@dg”dangers, while
that to invitees was limited to unusual "dangers” and, aiccording to the

much criticised decision of the House of Lords in Loendon %Gn‘avﬁnq Dock

—y-_Horton [1951]1 AC737 which precipitated the legisliative reform in

England, was also negated by the invitees knowledge of lt

These technical distinctions have now been absorbed by the generalised
test of reasonable care appropriate to the circumstances of the individual

case.

The legislative change in Fiji has been brought in the Occupiers Liability
Act.

The High Court of Australia considered the issue of ocfcupiers lability

where similar legislation existed in Australian §af@wafv Steres Pty.

Ltd. —v- Zaluzna 162 CLR 479 at page 487 where Masoni Wilson, Deane

and Dawson 1] said:

"It is a mistake to think that the failure of an

occupier of dangerous premises {0 take r@éwﬂabie
care does not encompass an act or a»mi:sgi@m? on the
part of the occupier which suffices to ﬁi’i’é‘&’@’f the
general duty. What is reasonable, of course, s/w/l vary
with the circumstances of the Plaintiff’s eni"fry upon
the premises. We think it is wholly COﬁSiSf’@%ﬂi‘ with

the trend of recent decisions of this Court faucﬁiﬂg
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the law of negligence, both in this area of an
e 2 t

occupier's liability towards entrants on his i@md and

LA

[19]1 The High Court of Australia has most recently considered the issue in

Neindorf —v- Junkovic unreported [2005] HCA 75. This was a case of a

person being injured in a garage sale when she trippedion the uneven

surface of the driveway on which the sale was conducted, By a majority

(Kirby 1. dissenting) the Court held that it was unreasonable to expect the
owner of the house in which a garage sale was being condjucted to ensure
that the premises were risk free. The majority guoted ‘UZ’]E Judgment of
Deane J. in Hacksaw —v- Shaw [1984] 155 CLR 614 at 662-663 who
said: ’

[
!

Yo AT is mot necessary, in an action in ﬁ(&éﬁ@@ﬁ@@
against an occupier, to go through the pm@?@jdur@ of
considering whether either one or other or é’y{am of a
special duty qgua occupier and an ordinary %iufy of
care was owed. ANl that is necessary is o d@ij@rmin@
whether, in all the relevani circumstances ii’??icC‘/Mdiﬁg
the fact of the defendant’s occupation of plir@migw

and the manner of the Plaintiffs entry upon them,

the defendant owed a duly of care under the

ordinary principles of negligence to the Plaintiff. A

prerequisite of any such duty is that there be the

necessary degree of proximity of relationship. The
touchstone of its existence is that z’*ﬁé?re be
reasonable foreseeability of a real risk of in;iwy to
the visitor or to the class of person of Wﬁ;’m the

visitor is a member. The measure of the discharge
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of the duty is what a reasonable man W@MM i the
circumstances, do by way of response lo the

foresecable risk”,

[20] In his dissent, Kirby 1. deplored the trend in decisions of Z/7e High Court of
Australia to depart from previous doctrine governing oégup/érs liabifity,
thus undermining responsibility towards legal /7@@/7/70[//‘5% that lies at the
heart of the modern tort of negligence. He said in pafagfzraph 22 of the
Judgment;:

"This Cowrt should call a halt to the @I‘ﬂi’&’i@ﬁ of
negligence liability and the ﬁuﬁwﬁ.‘iz&uzﬂ;’@n of
indifference to those who are in faw our ﬁ@ig%ﬁb@um
The erosion, and the indifference, has gaﬁ@ far

enough”.

[21] Fortunately there has not been such an erosion so far in Fiji. Under the
old law of tort which lawyers of at least the presiding Jucige’s generation
studied, a typical examination question required the s’ttiden’t to decide
whether in a case of an injury on premises the injured %person was an

invitee, a licensee or a trespasser.

..[22] The category in to which the student tho ughtthepamcular individual fell
determined whether or not he could maintain an action ﬁor damages for

negligence against the occupier. The change of approachgin England and
|

which was followed in Australia until Neindorf —v- Junkovic was the

House of Lords decision in Caparo Industries PLC —v- Dﬁﬁckman [1990]
2AC 605 at 617. The House of Lords held that the threei criteria for the
imposition of a duty of care were foreseeability of damag}e, proximity of

relationship and the reasonableness or otherwise of imposifwg a duty.
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[23] Kirby J. said that this test was followed in most other juriﬁsdictions of the
common law including recently in Fiji by the Supreme Couzrt in Pacoll Fiji
Lid., —v-_ Attorney-General of Fiji Civil Appeal No. CZBVODZ of 2005

unreported delivered on the 11" of July 2003 in which the Bench

consisted of Gault, Mason and French JJ. Mason J. is a former Chief
Justice of the High Court of Australia and French J. |s the recently

appointed new Chief Justice of the High Court. The Supreme Court said
at page 17:

“The Cowrt of Appeal approached the qw&éﬁi@n of
duty of care by reference to the principles m Caparo

Industries_~v- Dickman, Foreseeability of }fﬁmage

and “proximity” was satisfied. The critical iﬁé@?u@ was
whether it was rafr, just and reasonable to iz{ﬁﬁp@ﬁ@ a
duty "to lake reasonable care not to mdém:@ the
protection promise so as to render the ﬁmjéci' on-

viable”,

This Court prefers the approach of Kirby J. and of course is bound to
follow the Supreme Court in Pacoil Fiji Ltd.

. [24] The Application of the Law to thisCage

This Court agrees with the finding of liability by Connors J. In our view
the mere presence of a bucket with some sign on it stating “caution, wet

floor” is insufficient in law to absolve the Appellant from liability to the

Respondent. It would have been just as simple and far more effective
had there been a board which one sees frequently arZound shops or

restaurants in Fiji reading “Caution”. And underneath thz:jt “Floor “Wet".
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If there had been such a sign in the Lautoka Hotel then vve believe that
the Respondent would probably not have been injured. He would have
been put on his guard to watch his step when he entered tzhe dining room.
In failing to provide such a sign in our judgment the Appé//antvvas guilty
of negligence towards him and thus we consider the High Court
committed no error. We see no reason to reduce the avviard of damages
because of any contributory negligence by the Respondént because, as
we have said, had there been a sign of the type we have§ mentioned, we
consider that in all probability the Respondent would §;not have been
injured. For too long, as this Court has said in its recent Jéjdgment of 20"
June 2008 in the Permanent Secretary for Health, Mﬁ:@maw@memﬂ
of Fiji —v- Arvind Kumar & Another Civil Appeal No. AB§U84 of 20068,

awards of damages for personal injuries have been generény below those

in other common law countries. They must not be excessive but
reasonable based on the injuries the claimant has suﬂ‘"iered. We see
nothing unreasonable in the award of $50,000.00 to the Riespondenl'here
and we refuse to interfere with it.

There is however another matter which calls for our attenftion and that is
the failure of the trial Judge to appreciate that most of the Respondent’s
special damages for medical treatment in Australia had bfeen reimbursed

to him by Medicare, (the Australian Government Health EEScheme). The

.. Respondent claimed these expenses as part of his Spec'a‘ damages and

we believe he must have realised that there was no requirément upon him
to pay this money back to the Australian governmen% as an award
received in Fiji does not fall into the same category as an%avvard received
in Australia. As the Judgment stands the Respondent has been unjustly
enriched by his claiming these expenses when he haé already been
reimbursed by Medicare. The result is that his claim for miedical expenses
in Australian dollars AU$7,674.95 must be reduced by the amount of
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$5,557.95 which was his Medicare rebate. This leaves }nedical expenses
claimed as special damages at $2,117.00 which will attéract interest at 3
percent for six years, an amount of $381.00. He will be allowed special
damages under this heading for $2,498 Australian doéllars. The other

awards made by the High Court will stand.

Consequently, the Respondent is entitled to most of thc; costs we would
otherwise have allowed in this Court and instead of an avévard of $2,500.00
we consider the sum of $1,750.00 is appropriate. Theré will be orders in

these terms.
The Orders of the Court are as follows:

(ay The Appeal in relation to the Award of fi‘»‘.%@,@@@.@@ to the

Respondent is dismissed;

|

(b} The Appeal in relation to the claim for memé:@aﬂ expenses of
AUS7,674.95 is allowed such that it is a“feduc@d by the
amount of AU$5,557.95 (which was th@; Respondent’s
Medicare rebate from Australia) leaving a balance of

special damages in the amount of AU$2,117.00;

|

Y

(¢} As a result of Order (b) above the special dafmag% allowed
will attract interest at 3 percent for six yéaam ($381.00)

totaling AU%$2,498.00;
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Hickie, J.A

At Suva, 15 January 2009
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