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JUDGMENT OF Tf!E COURT 

[ 1] :ll:lfllil:1md ll!ctnoiru 

The Appe/lantwhich is the proprietor of the Lautoka Hotel appeals against 
I 

an award of ~;S0,000 general damages, special damages ~nd costs which 

was made\i1 favour of the Respondenliri the High'COurtT11 Li:i"ufoka•··o17· . 

the 9th of November 2006. The Respondent had claim~d damages for 

injuries sustained by him after he slipped and fell in the Lautoka Hotel on 

the 15th of August 2000. 



[2] Tl1e Respondent is an amputee, having lost his right leg when he was 20 

years old. At the time of the accident he was 40 years old 1and at the time 

of hearing of his claim he was 46 years old. 

[3] The Respondent was mobile on c1·utches and chose tci use these as 

opposed to prosthesis as he found it easier to balance. : He was using 

crutches at the time of his accident in the Appellant's p1·emises. 

[ 4] The Respondent was a frequent visitor to the Appellant's premises and 

although being an Australian citizen, was a resident of Fiji for the previous 
i 

4 years where he carried on a business manufacturing fishing tackle for 
: 

export to Australia. 

The Respondent stated in evidence that on the 15th of August 2000 he 

attended the Lautoka hotel restaurant for breakfast which [he did on three 

to four mornings per week. Shortly after leaving th~ restaurant he 

realised he left either his keys or his diary behind (it is irrimaterial which) 
\ 

and telephoned the hotel as to his loss. He then weht to the hotel 

between 10.30 and 11.00am to collect his lost property. '7e went up the 

steps from the footpath to the restaurant, opened the doo~, took one step 

and then put his crntch out for the second step when l:~jslipped and he 

l1it his rigl1t shoulder on the edge of a small raised daisj and slid into a 

flower pot. He testified that having spent 16 years on crutches he was 

always alert for slippery floors. He said he was familiar with this pa1ticular 

floor due to the regularity of his visits and he knew it to be a dimly lit 
' ar·ea. As he enter·ed the restaurant he could see one ofi the altendants 

near the bar and then slipped. He said to this attendant, f"Why didn1t you 
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put a sign oul someone will get injured/~ The attendant said 1 "We dont 

get given signs only a sign on the bucker~ 

[6] This was a reference to a mop bucket being used to mop 'the floor. The 

mop bucket was identified as carrying a warning sign on it which 

contained an image of a man slipping and underneath !that in capital 

letters the words "caution// and underneath that1 "we~ floor". The 
l 

Respondent said that he was not warned by anybody or anything when he 

entered the restaurant tl1at the tiles were wet. He said the door was 

closed 1 as it always was1 but was unlocked. The door was: covered with a 

reflective film or tint which made it impossible to see into the I·estaurant 

from the outside until the door was open. 

! 
[7] He testified that after the fall he was in extI·eme pain but there was no 

visible damage. He went to see a local doctor who told him that he had 

not broken anything but after three weeks he travelled back to Australia 

where he saw a doctor in Adelaide1 his home city1 who said that he had a 
1 

massive tear of the tendon which was not visible but could be seen on )(­
! 

rays. He then saw an Olthopaedic surgeon 017 the 11 th or October 2000 

who diagnosed the problem but could not operate for a further three 
l 

weeks. The Respondent then returned to Fiji and travelled back to 

Australia on the 31st of October where he was operated 08 by Dr Andrew 
l 

Saies in Adelaide. On returning to Fiji for his Cou1t action, the Plaintiff 
..... ,........ .. .. ,.. .............. .. . .. ,. ................... ,..... . .... " ... ,. ................. ,., .. ,,... .. .... ,.,.,.;. . .......... " ..................... ,,. ..... ., ....... , 

was examined by Dr Joell Mareko on tl1e 18th of September 2006. He 

gave evidence that his shoulder was now tighter and stiff and not as 

flexible as it used to be. He found he was unable to move as quickly as 

he could in the past where it is clear he had been an ~thletic person 1 

despite his disability. 
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[8] On being hospitalized fo1· the operation he spent some: three days in 
i 

hospital and was not able to use his nutcl1es for a fu1-the1· two weeks 

which necessitated the hire of an electronic wheelchair. His arm was in a 

sling for about 6 weeks and on the seventh week he recommenced using 

his crutches. During this period he had care in his house for a few hours 

per day for five weeks. He was taking pain killers including Panadene 

fo1te. 

[9] He was cross-e)(amined extensively as to his experience with tile floors in 

Australia. He said that in general the floors were not as sl;ippery as those 
I 

in Fiji but in any event he was aware that the tiles in [the Appellants 
! 

restaurant were slippery but he was not aware that they vyere wet on the 

morning that he entered and fell. 

[10] Dr Joeli Mareko gave evidence that the Respondent had su/ffered a rotator 

cuff injury to the right shoulder and had had tendons repaited. Dr Mareko 

said that on examination he could hear crepitus in the shoulder and 
' 

thought that there would be an early onset of osteo arthr\tis. Dr Mareko 
i 

acknowledged that the Respondents upper limbs were !used for more 

weigl1t bearing than the normal person as a result of him travelling on 

crutches due to his amputation. 

[11] The two female employees of the Appellant who we1·e present on the 

morning of the accident gave evidence on behalf of the Appellant. Robina 
! 

Sarni, who was no longer employed at the hotel at the date of trial, 

recalled the Respondent coming fo1· breakfast as he regula:rly did and that 

after he left, he had telephoned about the loss of his !prope1ty. She 

confirmed that his keys were there. She then put his keys! behind the bar 

waiting for his return. She said that the Respondent came: back about ten 
I 

minutes later. There was nobody in the restaurant then and they 
l 
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commenced mopping the restaurant as soon as lt was empty every day. 

The other employee stated she was using a yellow bucket on which there 

was a caution sign but she could not recall which way the bucket was 
! 

facing and whether the sign was in fact visible to a pers~n entering the 

I·estauI·ant or not. She ack:nowledged that one could not see from the 
! 

outside until the door is open and the door was always closed but 

unlocked. She recalls that on the next morning when ½he Respondent 

came in for breakfast the then manager of tl1e hotel sp9ke to him and 
! 

gave him a free breakfast. : 

[12] The manage,- said that as a result of comments made by qccupie1·s Health 

and Safety inspectors who had previously stayed at lthe hotel, the 

coloured buckets with the warning ''s!ippe1y when wer1 on them were 

purchased for use in the restaurant and throughout the !hotel. He said 

tl1ere was a sign on both sides of the bucket. The j learned Judge 

commented on this however, that the bucket was round 9nd it appeared 

that the signs might or might not be visible to a person approaching. The 

manager also acknowledged that no signs were provided apart from the 

bucket. 

[13] The laiw 

Section 3 of the Occupiers Liability Act Cap. 33 provides: 

"(1) The provisions of Sections 4 and 5, sh'all have 
! 

effect;, in place of the rules of l11e comn7 on la~ 

to regulate the duty which an occupier of 

premises owes to his visitors in re1pect of 

dangers due to the state of the premises or to 

things done or omitted to be done on them, 
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(2) The pn:ntisions of Sections 4 and :S shall 

regulate the nature of the duty imposed by law 

in consequence of a person's occupation or 
i 

control of premises and of any invltiJJtlon or 

permission he gives,,. or is to be tni{'ted as 

giving,,. to another to enter or ruse the premises,,. 

buff: these shall not alter the rules: of the 

com1mon law as to the persons on wfUJlfl a duty 

is so impot£ed or to whom it is owed; UH+ 
i 

Section 4 then provides: 

An occupier of premises owes the sarhe dut~ 
f 

the common duty of care,,. to all his lvisitors,,. 

except in so far as he is free to ahd does 

extend;, restrict;- modify or exclude his! duty to 

any visitor or visitors by agreement or 

otherwise. 

{2} The common duty of care i§ a duty to t-a,ke such 
; 

care as in all the circu..mwtances of the case is 

reas;onable to see that the visii:or I will be 
. rea;~;;;b,; §;,~ 111 ~~1;~ t·11~-prem1;~;\ ,~;. 1:11~ .. 

puq:;oses for which he is invited or p~r-n-litted 

by the occupier to be there. 
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{ 41) In detennining whether the occupier of 

pre1nises has discharged the common: duf.y of 

care to the visito1";, regard is to be had la all the 

ciln:::um!!ltamce~ so that;, for exarnple-

{6} 

{a} Where damage is caused to i a 

visitor by a danger of which he h~d 
i 

been warned by the occupie1;- t{w 

warning is not to be treated, 
' 

without rnore, a§ absolving the 
i 

occupier from liabi!itYr unless in ~II 
' i 

the circumstances it was enough !to 

enable the visitor to be reasonably 
! 

safe. 

For the pwrpose!i of this section, persi:Pns who 
! 

enter prernises for any purpose in i1Ye exercise 

of a right: comfenred by law are to be tr~ated a!i 
i 

pennitted by the o(x:upier to be there \for that 
' 

purpo§e/ whether they in fact have his 
; 
i 

[14] The old common law attached special significance to kn;owledge of the 

dangerous condition of premises by eithe1· occupier or visitor. Knowledge 

by the occupie1· was essential to his liability to licensees, byt to invitees his 
! 

duty was to warn of dangers of which he knew or ought to have known -

including, where appropriate, a duty to inspect peripdically. This 

categorical distinction has now disappeared and liability !will depend on 
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what in all the ciI-cumstances of each case reasonable car~ demanded for 

the safety of the particula,- entrant. 

[15] The visitor's knowledge of tl1e dange1- used to preclude all I-ecovery; the 

duty to licensees never extended to other than "concea!ed1/dangers, while 

that to invitees was limited to unusual "dangers// and, a~cording to the 

much cr-iticised decision of the House of Lords in lm11dlollll kiraivung Dod{ 

-,,- Hmi:m11 [1951] AC737 wl1icl1 p1-ecipitated the legisl~tive reform in 

England, was also negated by the invitees knowledge of it.: 

[16] These technical distinctions have now been absorbed by ~he generalised 

test of reasonable care appropriate to the circumstances ff the individual 

case. I 

[17] The legislative change in Fiji l1as been brought in the occupiers Liability 

Act. 

[18] The High Court of Australia considered the issue of o1cupiers liability 

where similar legislation existed in Au~trn~ian Saifewzry Stores Ptnr. 

UdL -v- lah.!!Zllllial 162 CLR 479 at page 487 where Mason; Wilson, Deane 

and Dawson JJ said: 

"It is a noisi:ake to think that the failure of an 

occupier of dangerous premises to take reasonable 
i 

care doet; not encompass an act or omissioA on the 

part of the occupier which suffices to atliact the 

gene1al duty. P/1/hat f!,· reasonable/ of course/ Vl(ill vary 

with the circwnstances of the Plaintiffs entry upon 
; 

the pren1ises. We think it is wholly consist~nt with 
! 

the trend of recent decisions of this Court ~ouching 
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tl7Je law of negligence/ boi:h in NFis area of am 

, occupier's liability towards entrants on his land and 

[19] The High Court of Australia has most recently co11sider~d the issue in 

Neindoirf -v- JlUlnkm,k unreported [2005] HCA 75. This[was a case of a 

person being injured in a garage sale when she tripped I on the uneven 

surface of the d1-iveway on which the sale was conductedf By a majority 

(l<irby J. dissenting) the Court held that it was unreasonab:le to expect the 

owner of the house in which a garage sale was being cond;ucted to ensure 
i 

that the premises were risk free, The majority quoted t~e Judgment of 
! 

Deane J, HITTI lHl;aicks;aiw -v- Shl.arw [1984] 155 CLR 614 at 662-663 who 

said: 

n... It is not necessary, in an action in negligence 

against an occupier, to go through the procedure of 

considering whether either one or other or both of a 
] 

special duty qua occupier and an ordina1y duty of 
I 

can:Y was owed. All t:hat is necessa11y is to de(ermine 
I 

whether;. in all the relevant circu1nstances inr,:luding 

the fact of the defendant's· occupation of pf emises 
I 

and the 1nanner of the Plaintiff~ entry upoh them/ 
; 
; 

the defendant owed a duty of care unqer the ......... . .... ....... .. ! . ~,-. > 

ordinary principles of negligence to the PlaiQiift A 

prerequisite of any such duty is that there [ be the 

necess;uy degree of proximity of relationship. The 
i 

touchstone ot its existence is that there be 

reasonable foreseeability of a real risk of injury to 

the visitor or to the clas·s of person of which the 

visitor is a men1ber. The measure of the discharge 
I 
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of the dutJ1 is wfu1t a reasonable n1an WOl!JI~ in the 
! 

circumstances/ do by way of response to the 
! 

foreseeable risk/~ 

[20] In his dissent, l<irby J. deplored tl1e trend in decisions of t17e High Cowt of 

Australia to depart from previous doctrine governing occupiers liabilit½ 

thus undermining responsibility towards legal neighbours! that lies at ti?e 

heart of l11e modem tort of negligence. He said in paragraph 22 of the 

Judgment: 

I 
i 

nThis Court: should call a halt to the erosion of 

negligence liability and the substitution of 
i 

indifference to those who are in law our neighbours. 

The erosion/ and the indifference/ has uhne far 
iii, enough,~ 

[21] Fo1tunately there has not been such an erosion so far in jFiji. Under the 

old law of tort which lawyers of at least the presiding Juqge1s generation 

studied, a typical examination question required the student to decide 
! 

whether in a case of an injury on premises the injured [pe1·son was an 

invitee, a licensee or a trespasser. 

.... _[22.L. ThE= ~9tE:gory in to \IYl]i~_h_ thE: student th?ug~t-~bE:_pc:1rticulc:1r indi\lidual fell 

determined whether or not he could maintain an action for damages for 
i 

negligence against the occupieI·. The change of approachi in England and 
i 

which was followed in Australia until Neundlor1f -v- ]1U1n!wvk was the 
i 

House of Lords decision in (Czipzii·o XndJ[L!!§itries PlC -v- D'kkmarn [1990] 
i 

2AC 605 at 617. The House of Lords held that the three' criteria for the 

imposition of a duty of caI·e were foreseeability of damage, proximity of 

relationship and tl1e reasonableness or otherwise of imposTg a duty. 
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[23] l<irby J. said that this test was followed i11 most othe1· juri:sdictions of the 

common law including recently in Fiji by the Supreme Court in Paconi fiti 
' ; 

ltd, -v- Attoirlflley-GeB11era~ of fnj[ Civil Appeal No. C~V002 of 2005 

unreported delivered on the 11 tii of July 2003 in wHich the Bench 
! 

consisted of Gault, Mason and French JJ. Mason J. is ia former Chief 

Justice of the High Cou1t of Australia and French J. :is the recently 

appointed new Chief Justice of the High Court. The Sup1;eme Cou1t said 

at page 17: 

"7rlw Cmwrt of Appeal approached the question of 

duty of care by refe;nemce to the pffinciples ii~ Caparo 

Iruf ustdes -v- Dkkman. Foreseeability of 'danu!lge 
J 

and ''proximityi'I' was satisfied. The critical issue was 

whether it was fail!/' just and reasonable to impose a 

duty vuto take reascmabl/e care not to red~ce the 

protection promise so as to render the projf!(Ct non-
/ 

This Cou1t prefers the approach of Kirby J. and of course is bound to 

follow the Supreme Court in Pacoil Fiji Ltd. 

This Court agrees with the finding of liability by Connors !J. In our view 
; 

the me1·e presence of a bucket with some sign on it stati~g "caution/ wet 

floor// is insufficient in law to absolve the Appellant froni liability to the 
i 

Respondent It would have been just as simple and fari more effective 

had there been a boa,·d which one sees frequently ai-ound shops or 

restaurants in Fiji reading "Caution//. And underneath that "Floor "Wet". 
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If thei-e l1ad been such a sign in the Lautoka Hotel then ;we IJelieve tl1at 
i 

the Respondent would probably not have been injured. 'He would have 

been put on his guard to watch his step when he entered the dining room. 

In failing to provide such a sign in our judgment the Appellant was guilty 
' 

of negligence towards him and thus we consider t0e High Court 

committed no error. We see no reason to reduce the awf1·d of damages 

because of any contributory negligence by the Respondent because, as 

we have said, had there been a sign of the type we have; mentioned, we 

consider that in all probability the Respondent would not have been 

injured. Foi- too long, as this Court has said in its recent Judgment of 20 th 

I 

June 2008 in the Permainerr11t Secretmry ifoJJr rrle~ith, Attbr[11ey-Geneirai~ 
i 

of fFiji -v- An1irad ~(umar 8[ All1lother Civil Appeal No. ABlJ84 of 2006S, 

awards of damages for personal injuries have been gener~lly below those 
; 

in otl1er common law countries. They must not bej excessive but 

reasonable based on the injuries the claimant has suffered. We see 
! 

nothing unreasonable in the award of $50,000.00 to the R,espondent here 
·, 

and we 1·efuse to interfere with it. 

[25] There is however another matter which calls for our atten'tion and that is 

the failure of the trial Judge to appreciate that most of the Respondent's 

special damages for medical t1·eatment in Australia had br=en reimbursed 

to him by Medicare, (the Australian Government Health \Scheme). The 
1 

........................... Rt:sponden(claimed t~ese expE:nse? a? part of hi? spe~ia,! dan79g~s al'lg 

we believe he must have realised that there was no requirement upon him 
' 

to pay this money back to the Aust1·alian government as an award 

received in Fiji does not fall into the same category as an 1award received 

in Australia. As the Judgment stands the Respondent ha:s been unjustly 
1 

enriched by his claiming these expenses when he l1ac;I already been 
l 

reimbursed by Medicare. The result is that his claim for m:edical expenses 

in Australian dollars AU$7,674.95 must be reduced by jthe amount of 
i 
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[26] 

~/;5,557.95 which was his Medicar-e rebate. This leaves medical expenses 
' 

claimed as special damages at $2,117.00 which will attract interest at 3 

per-cent for- six yea1-s, an amount of 1;381.00. He will be allowed special 
! 

damages under tr1is heading for- ~;2,498 Australian do;11ar-s. The other 

awards made by the High Cour-t will stand. 

i 

Consequently, the Respondent is entitlecl to most of the costs we would 

otherwise have allowed in this Court and instead of an a\¼ard of $2,500.00 
j 

we consider- the sum of $1,750.00 is appropriate. There will be orders in 

these terms. 

(ai) The Appei:lll iru reiaitioru to the l\waird of $50,0001.00 to the 

lllespomJ!ent is dis;mis;sed; 

(b) 
I 

The Apr1eal in reladtion to the daiiu-r11 for rruedi~;a! expenses of 
i 

AU~;J,674.95 ns a!;owed SIUid'll thail: it is r~dm::ed by the 

amotunt of 14.l!J$5,557.95 (wlhkh was th~ IResptnu~ent's 
l 

Medicare rebate from Australia) leaving! a balance of 
i 

spedai dlaiuYmges in the amoY.mt of' Alll$2,117 JOO; 
i ... + . 

(c) Jlt5 a result of Order (b) above the special dai:mages allowed'. 

wm aittrm::t interest at 3 percent for six vkarn (~i,381.00) 

totai!irug J\U~i2,498.00; 
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i . , ,/ •. 1 I 1, ; 

V r ~ r ,., . .· . 4 ·1;1,. , , '-: -
./······························/·!·················· 

lsyme, J.A 

At Suva1 15 January 2009 
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